IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4384
Summary Cal endar

JOHN CHI KE,
Petitioner,
VERSUS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an O der of
the Board of Inmgration Appeal s
(A70 439 992)

(Novenber 18, 1992)
Before H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’
John Chike, an alien, seeks review of an order of
deportation issued by the Board of Immgration Appeals ("BIA").
Finding the petition wholly wi thout nerit, we deny the petition

and affirmthe decision of the BIA.

Respondent, the |Immgration and Naturalization Service

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determn ned
that this opinion should not be published.



("INS"), charged Chike with deportability pursuant to section
241(a)(11) of the Immgration and Nationality Act of 1952, as
anended, 8 U S.C. 8§ 1251(a)(1l1), as an alien convicted of a
control |l ed substance violation. An immgration judge ("IJ")
found Chi ke deportabl e under that section.

Chi ke appealed to the BIA which upheld the decision of the
1 J. We reversed and renmanded because Chi ke had not been given

notice of the BIA's briefing schedule and hence was deprived of

due process of law. Chike v. INS, 948 F.2d 961 (5th Cr. 1991).

On remand, the BI A once again has upheld the |J.

.
In Septenber 1990, Chike was convicted, pursuant to a plea

of "no contest," or nolo contendere, of possession of cocaine

"wei ghing less than 28 granms by aggregate weight." He was fined
and given four years' probation.

At his deportation hearing, the IJ gave Chike a |ist of
|l ocal immgration attorneys and granted several continuances to
allow him to obtain a lawer; he did not do so. At his show
cause hearing, Chike admtted the allegations in the show cause

order, including the fact of his conviction.

L1l
The BIA found that in light of his conviction, Chike's
deportability had been established by clear, unequivocal, and

convi ncing evidence. See § 1251(a)(11). This finding is



conclusive on this court if supported by "reasonabl e,
substantial, and probative evidence on the record considered as a

whol e. " 8 US. C 8§ 1105a(a)(4). See Paointhara v. INS, 708

F.2d 472, 474 (9th Gr. 1983) (per curiam

| V.
Chi ke's main argunent on appeal is that a conviction based

upon a plea of nolo contendere cannot constitute the basis for

deportati on. We have soundly rejected that assertion, however

See Yazdchi v. INS, 878 F.2d 166, 167 (5th Cr.), cert. denied,

493 U.S. 978 (1989); Qureshi v. INS, 519 F.2d 1174, 1175-76 (5th

Cr. 1975). Thus, the BIA properly noted that "it was not the
pl ea but the conviction which lawfully establishes petitioner's

deportability."

V.

Chi ke clains that he was denied the right to a fair hearing.
Mainly, he argues that the [IJ wunfairly led him to answer
gquestions that were used against himin finding deportability and
by barring him from seeking relief until he first had addressed
the issue of deportability. He also asserts denial of the right
to counsel

Chike is precluded from raising these procedural issues,
however, as he did not nention them during the adm nistrative

pr oceedi ngs. See LeTourneur v. INS, 538 F.2d 1368, 1370 (9th

Cr. 1976), cert. denied, 429 U S. 1044 (1977). These, like al




contentions of error, nust be raised before the BIA in order to
preserve themfor judicial review Oherw se, the petitioner has
failed to exhaust his admnistrative renedies, and we may decline

to consider the issue. See Varqgas v. INS, 826 F.2d 1394, 1399

(5th Cr. 1987) (per curiam) (on petition for rehearing);
Carnejo-Mdlina v. INS, 649 F.2d 1145, 1150-51 (5th Cr. Unit A

July 1981). As Chike raised none of his asserted due process
i ssues before the BIA in his brief or otherw se, he has not
preserved them for appeal.

Even if, arguendo, we were to consider these issues, Chike

woul d have to show substantial prejudice. See Ka Fung Chan v.

INS, 634 F.2d 248, 258 (5th G r. Jan. 1981); Farrokhi v. INS, 900

F.2d 697, 702 (4th Cr. 1990). In this regard, Chike's claim
that it was inproper for the IJ to bar him from seeking relief
until the issue of deportability had been addressed is wthout
merit, as deportability was the primary )) indeed, the only ))
issue to be determ ned. The record also does not reflect that
the 1J asked Chike any inproper questions but only sought to
determ ne whether he was deportable. The fact that his answers
may not have hel ped himis no ground for conplaint.

Chike also has no valid claim that he was inproperly
deprived of the right to counsel. There is no right to appointed

counsel in deportation proceedings. Paul v. INS, 521 F.2d 194,

197-98 (5th Cr. 1975). As here, the alien is provided with the
opportunity to retain a |lawer, and, also as here, if he fails to

do so the hearing may proceed. See Villanueva-Jurado v. I NS, 482




F.2d 886, 888 (5th Gr. 1973); Ramrez v. INS, 550 F.2d 560, 565

(9th Gr. 1977). The record reflects that Chi ke was given a |ist
of immgration attorneys and had anple opportunity to retain one.
Mor eover, given the fact of his conviction, there is no reason to
think that the presence of counsel would have nade a difference
in the deportation proceedings.

Finally, Chike appears to raise questions regarding the
validity of his conviction. W |ong have held, however, that
"[T]mm gration authorities nust |ook solely to the judicial
record of final conviction and nmay not nmake their own i ndependent
assessnent of the validity of [the petitioner's] guilty plea."

Zinnanti v. INS, 651 F.2d 420, 421 (5th Gr. Unit A July 1981)

(per curiam.
In sunmary, Chike's attack on the order of deportation is to
no avail. The petition for reviewis DI SM SSED, and the deci sion

of the Bl A is AFFI RMVED.



