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Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”
GARWOOD, Circuit Judge:

Peti ti oner-appel | ant Regi nal d Dean (Dean) appeal s the district
court's denial of his "Mdtion to Vacate Judgnent in Menorandum
Opi nion Denying Petitioner's Post Judgnent Mtions and for the
Court to Reconsider the Mtions I1." W find that because Dean

failed to tinely appeal the district court's decision on his

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



underlying substantive clains, we are without jurisdiction to
reviewthe district court's underlying judgnent. Moreover, to the
extent that Dean's clains are properly before us, we find no abuse
of discretion in the denial of Dean's notion. Accordi ngly, we
affirmthe district court's denial of Dean's notion.

Facts and Proceedi ngs Bel ow

On Septenber 19, 1985, Dean was arrested and charged with the
robbery of the First National Bank of Bullard in Bullard, Texas.
On Septenber 26, 1985, the United States Grand Jury returned an
ei ght count indictnent agai nst Dean on charges arising out of the
Bul |l ard robbery and al so the March 11, 1985, robbery of the Tyl er
Nati onal Bank in Tyler, Texas.

On Novenber 7, 1985, Dean cane before the United States
District Court for the Eastern District of Texas on a signed plea
agreenent. Rather than plead guilty, however, Dean w thdrew from
the plea agreenent and decided to go to trial.

On Decenber 11, 1985, the grand jury returned a superseding
i ndi ctment charging Dean with the sane of fenses as charged in the
earlier indictnent and two additional offenses.! On March 7, 1986,
the district court ordered separate trials for each of the two bank

r obberi es. On March 14, 1986, a jury convicted Dean of various

. Both the first indictnent and the supersedi ng indictnment
charged Dean with conspiracy (18 U S.C. § 371); three counts of
arned robbery (18 U.S.C. § 2113(a)(d)); two counts of ki dnapping
(18 U.S.C. § 2113(a)(e)); and carrying a weapon in the conm ssion
of a crinme of violence (18 U S.C. 8§ 924(c)). The superseding

i ndi ctment added charges for felon in possession of a firearm (18
U.S.C. 8 1202(a)) and possession of cocaine (21 U S.C. 88§
841(1)(1), 844).



charges arising out of the Bullard bank robbery.?

On April 7, 1986, trial began on the severed charges agai nst
Dean and a codefendant for the robbery of the Tyler National Bank,
but a mstrial was declared after the testi nony of the governnent's
first wwtness. A second trial on the sane charges began on June 3,
1986, and on June 6, the jury found Dean guilty on the four counts
involved in the severed proceeding.? On July 25, 1986, the
district court sentenced Dean and entered a judgnent of conviction.
On July 31, 1986, Dean filed a notice of appeal; on February 17,
1987, this Court affirnmed his conviction in an unpublished opi nion.
United States v. Dean, No. 86-2620 (5th Gr. Feb 17, 1987)
(unpubl i shed).

On Novenber 23, 1988, Dean filed a notion in the district
court to vacate judgnent under 28 U.S.C. 8 2255. In his notion
Dean cl ai ned the follow ng three grounds for relief, anong others.*
First, Dean argued that the governnent had violated the rule of
Bat son v. Kentucky, 106 S.C. 1712 (1986), through its use of

perenptory strikes to elimnate black jurors fromthe jury panel

2 Dean was found guilty of two counts of arnmed bank robbery,
one count of arnmed bank robbery and ki dnappi ng, carrying a weapon
in the conm ssion of a crinme of violence, and felon in the
possession of a firearm |In addition, the jury found Dean guilty
of possession of cocai ne.

3 Dean was convicted of conspiracy (18 U.S.C. § 371); arned
robbery (18 U.S.C. 8§ 2113(a)(d)); kidnapping (18 U.S.C. §
2113(a)(e)); and carrying a weapon in the comm ssion of a crine
of violence (18 U. S.C. § 924(c)).

4 Dean al so clainmed three additional grounds for relief:
nanmely, (1) double jeopardy for retrial and conviction foll ow ng
a mstrial; (2) the illegal search of Dean's autonobile; and, (3)

the failure of the governnent to disclose favorabl e evidence.
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Second, Dean clained that the district court had inposed his
sentences in inproper order.?® Finally, Dean asserted the
i neffective assistance of appellate counsel for the failure to
raise a Batson claim on direct appeal. On May 14, 1990, after
considering the nerits of Dean's notion, the district court adopted
a magi strate judge' s recommendation that the notion be denied. The
district court then dism ssed the notion with prejudice.

On May 24, 1990, Dean filed a tinely served notion to
reconsider the district court's May 14, 1990, judgnent under Rule
59(e) of the Federal Rules of G vil Procedure. On May 29, 1990,
Dean filed a notice of appeal fromthe May 14, 1990, judgenent.
The district court, however, had not ruled on the Rule 59(e)
not i on. This Court, on July 10, 1990, dism ssed Dean's appeal
concluding that his notice of appeal had been nullified by the
pendi ng Rul e 59(e) notion. United States v. Dean, No. 90-4445 (5th
Cr. Jul. 10, 1990) (unpublished). In our order, we provided
notice to Dean that he could file a new notice of appeal within
sixty days fromthe date of the district court's ruling on his My
24, 1990, Rule 59(e) notion. 1d. at 2.

On Cctober 17, 1990, the district court denied Dean's Rule
59(e) notion because the court concluded that it was based on the
sanme issues Dean had raised in the section 2255 notion he was

seeking to have reconsidered. Thereafter, on Novenber 5, 1990,

5 Specifically, Dean argued that the district court should
have required himto serve his sentence for violation of 18
US C 8 924 before serving his sentence for violation of 18
US C 8§ 2113(a)(d), and that the court's failure to do so

vi ol at ed congressional intent as to the order of the sentences.
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rather than filing a notice of appeal fromthe district court's
final judgnment on his section 2255 notion, Dean filed, pursuant to
Federal Rule of G vil Procedure 60(b), a notion to reconsider the
Cctober 17, 1990, denial of his Rule 59(e) notion. As grounds for
relief, Dean's Rule 60(b) notion alleged (1) the governnent's
i nproper use of perenptory challenges to strike black jurors under
Batson; (2) the district court's inposition of a five-year sentence
under 18 U.S.C. §8 924(c) in violation of the ex post facto cl ause;
(3) double jeopardy for the conviction on multiple counts for the
sane offense; and (4) ineffective assistance of counsel for the
failure to request |esser-included-offense instructions.

The magistrate judge, noting that while Dean's Rule 60(b)
nmotion restated many of his earlier clains it also raised new
clains, directed the governnent to address both the nerits of the
new clains as well as the issue of whether the procedural
constraints of a habeas corpus petition prevented the court from
addressing new clains if coupled with repetitive clains. The
governnent argued that the nerits of Dean's clains need not be
reached because his Rule 60(b) notion was sinply a request to
reconsider the court's denial of his original section 2255 notion
and t hus coul d not be construed as a new section 2255 petition, or,
alternatively, if Dean's notion coul d be characterized as a section
2255 notion, he was precluded fromlitigating i ssues decided in the
earlier section 2255 notion by Rule 9(b) of the Rules Governing
Section 2255 Proceedings in the United States District Court.

The magi strate judge's report reconmmended that the district

court deny all of the clains raised in Dean's Rule 60(b) notion
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except the doubl e jeopardy clainms. The nagistrate judge determ ned
that the Batson claimwas the sane claimthat the district court
had di sm ssed with prejudice inits May 14, 1990, order, and since
there had been no intervening change in the law warranting its
reconsideration, Rule 9(b) barred its substantive review. Because
the double jeopardy grounds raised new clains, however, the
magi strate judge concluded that they were not barred by Rule 9(b)
and thus subject to collateral review under section 2255.°% After
considering the nerits of the double jeopardy clains, the
magi strate judge recomended that because Dean's convictions on
counts two and three were based on the sane conduct, one of the two
counts shoul d be vacated. Simlarly, because Dean's convictions on
counts si x and seven were based on the sane conduct, the nagi strate
j udge al so recommended that one of these counts shoul d be vacat ed.

After de novo review, the district court on January 29, 1992,
adopt ed the recommendations of the magistrate judge, vacating the
convi ctions and sentences under counts three, four, and seven, and
denyi ng the remai nder of Dean's notion. Subsequently, Dean tinely
filed a notion to vacate the January 29, 1992, judgnent, which the
district court denied by orders of March 13 and 18, 1992. Dean
tinmely filed notice of appeal to this Court.

Di scussi on

Scope of Review

6 Wth respect to the remaining two clains, the magistrate

j udge concl uded that (1) because Dean's conviction and five-year
sentence were valid under the | aw applicable to offenses
commtted at the tinme of the Tyler bank robbery, there was no ex
post facto violation, and (2) because no | esser-included-of fense
instructions were proper, Dean's counsel was not ineffective.
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In his appeal, Dean asserts three points of error. First,
Dean contends that the district court erred in adopting the
magi strate judge's report, which concluded that Dean | ost his right
to appeal the denial of the Novenber 23, 1988, section 2255 notion
due to his failure to tinely give notice of appeal. The key issue
here is whether Dean's filing of a Rule 60(b) notion rather than
filing a notice of appeal bars subsequent, substantive review of
the court's denial of his May 24, 1990, Rule 59(e) notion.

The tinmely service of a Rule 59(e) notion tolls the period for
filing a notice of appeal of the underlying judgnment, and that
period begins to run only upon entry of an order disposing of the
notion. See Fed. R App. P. 4(a)(4)(iii).’ The district court
deni ed Dean's Rule 59(e) notion on Cctober 17, 1990. Despite our
order inform ng Dean that he had sixty days fromthe denial of the
Rule 59(e) notion to file a notice of appeal of his underlying
section 2255 notion, he failed to do so. Because "[a]dherence to
this time limtation is mandatory and jurisdictional," Dean's
failure to appeal in tinme bars subsequent review. Pryor v. United
States Postal Serv., 769 F.2d 281, 284 (5th Gr. 1985). H s
Novenber 5, 1990, Rule 60(b) notion had no effect on the tinme for

! It is the rule in this Crcuit that "any post-judgnent
nmotion to alter or anmend the judgnment served within ten days
after the entry of the judgnent, other than a notion to correct
purely clerical errors covered by Rule 60(a), . . . nust, however
desi gnated by the novant, be considered as a Rule 59(e) notion
for purposes of Fed.R App.P. 4(a)(4)." Harcon Barge Co., Inc. v.
D & G Boat Rentals, Inc., 784 F.2d 665, 667 (5th Gr. 1986) (en
banc). "If, on the other hand, the notion asks for sone relief
other than correction of a purely clerical error and is served
after the ten-day limt, then Rule 60(b) governs its tineliness
and effect."” Id.



filing notice of appeal fromthe Cctober 17, 1990, order or the My
14, 1990, | udgnent. See Harcon Barge Co., Inc. v. D & G Boat
Rentals, Inc., 784 F.2d 665, 667 (5th Cr.) (en banc), cert.
denied, 107 S.C. 398 (1986). Hence, Dean lost his chance to
appeal the denial of his section 2255 notion.

Dean contends that the appellate limtation period was tolled
when the district court anended its judgnent in response to his
second notion for reconsideration. Dean relies on our decision in
Harrell v. D xon Bay Transp. Co., 718 F.2d 123 (5th Gr. 1983), for
the proposition that an order anmending final judgnment tolls the
time period for appeal. Dean reads Harrell too broadly. I n
Harrell, after judgnent was rendered in favor of the plaintiff, the
defendant tinely noved under Rules 50 and 59(e) for judgnent
notw thstanding the verdict, and the district court granted the
nmotion in part. W held that, to the extent that the district
court granted the defendant's notion, the anended judgnent
represented the first adverse judgnent against the plaintiff.
Thus, we concluded that the plaintiff's appeal, filed wwthinthirty
days of the denial of the plaintiff's post-anended-judgnent Rule
59(e) notion, was tinely.

Unlike Harrell, in the case sub judice, the district court
anended its judgnent in favor of Dean. The plaintiff in Harrel
was allowed to appeal only that part of the district court's
j udgnent that was anended. Here, Dean does not seek review of the
i ssues that pronpted the district court to anend the judgnent;
i nstead, he seeks review of issues dismssed with prejudice in the

district court's May 14, 1990, order. Moreover, Harrell involved



tinmely Rule 59(e) notions; here we are concerned with what is
concededly a Rul e 60(b) notion, filed after the tinme for filing any
of the notions listed in Fed. R App. P. 4(a)(4). Because Dean was
given notice of and, wthout any acceptable excuse, failed to
exercise his right of appeal of the district court's judgnent, he
cannot now cone through the back door to seek review of the clains
raised in his initial section 2255 noti on.

Dean's second and third points of error sinply reassert two
clains previously advanced in his original section 2255 notion
H s second point of error is that the district court erred in
concluding that he was not entitled to relief for the ineffective
assi stance of counsel based on counsel's failure to raise the
Bat son claimon direct appeal. Dean's third point of error is that
the district court erred by not granting him relief for the
i nposition of sentences in inproper order. These clains were
argued in Dean's Novenber 23, 1988, section 2255 notion, and were
rejected by the district court. As explained above, because Dean
failed to tinely appeal the district court's judgnent, we are
W thout jurisdiction to conduct a full substantive review of these
| ast two clainms. W consider, at nost, whether the denial of Rule
60(b) relief in respect thereto was an abuse of discretion. W
note that Dean has advanced no basis for relief in support of these
clainms that was not advanced in his original section 2255 notion or
in his My 24, 1990, Rule 59(e) notion. Nor, as noted, has he
given an acceptable reason for failing to tinely appeal the
district court's Cctober 17, 1990, order.

1. | neffecti ve Assi stance of Counsel



Dean contends that the district court should have found that
his counsel's failure to raise the Batson claimon direct appea
constituted ineffective assistance of counsel. | neffective
assi stance of counsel claimse are reviewed for f eder al
constitutional error under the two-prong standard of Strickland v.

Washi ngton, 104 S. C. 2052 (1984). To satisfy this standard a

crimnal defendant nust establish: "First, . . . that counsel's
performance was deficient. . . . Second, the defendant nust show
that the deficient performance prejudiced the defense. Thi s

requires showing that counsel's errors were sSo serious as to
deprive the defendant of a fair trial, a trial whose result is
reliable. Unl ess a defendant makes both showi ngs, it cannot be
said that the conviction . . . resulted from a breakdown in the
adversari al process that renders the result unreliable."
Strickland, 104 S.Ct. at 2064.

Dean' s i neffective assistance claimis based on his attorney's
failure to raise on appeal a claimfor the governnent's inproper
use of perenptory challenges in violation of Batson v. Kentucky,
106 S.Ct. 1712 (1986). Here, Dean was represented by the sane
counsel at trial and on direct appeal. Dean's counsel raised the
Batson issue at trial and the trial court held a hearing to
determ ne whet her the governnent's reasons for striking the black
jurors were discrimnatory. Al t hough he did not raise a Batson
claimon direct appeal, Dean's counsel raised several substantive
cl ai ns. In determ ning whether counsel's failure to include a
Bat son cl ai mon appeal rendered his performance deficient we "nust

i ndul ge a strong presunption that counsel's conduct falls within
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the wi de range of reasonabl e professi onal assistance." Strickl and,
104 S.Ct. at 2065. W cannot now say that his failure to raise
this issue, already decided by the district court, so clearly
anounted to deficient performance that denial of Rule 60(b) relief
fromdeni al of section 2255 relief in respect thereto anounts to an
abuse of discretion.

Even if Dean's counsel's performance were deficient, Dean
woul d still be required to denonstrate prejudice. The standard for
establ i shing prejudice under Strickland is that the "defendant nust
showthat there is a reasonabl e probability that, but for counsel's
unpr of essional errors, the result of the proceedi ng woul d have been
different." ld. at 2068. In the case sub judice, Dean nust
denonstrate that had his counsel raised a Batson clai mon appeal
he woul d have been entitled to relief.

The Suprene Court held in Batson that a defendant can
establish an equal protection violation based on the governnent's
use of perenptory challenges to renove black venirenen from the
jury in his case. Batson, 106 S.Ct. at 1723. | f the defendant
establishes a prima facie case that the prosecutor used perenptory
chal l enges to renove potential jurors because of their race, the
burden shifts to the governnent to provide race neutral
explanations. |d.; see also United States v. Maseratti, 1993 W
326573 (No. 90-2783, 5th Cr. August 27, 1993; slip op. 6461).

| medi ately after the jury was seated in the Tyler bank
robbery trial, Dean's counsel filed a notion for a mstrial. The
nmoti on conpl ai ned that of the thirty-six nmenbers of the jury panel

who were eligible to serve, all five black nenbers were struck
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al t hough none were chall enged for cause. The district court held
a hearing and determ ned that of the five jurors struck, three were
struck by the governnent, one was struck by the governnent and
Dean' s codefendant, and one was struck by Dean hinsel f.

The court directed the governnent to provide its reasons for
striking the four black nenbers of the panel. In response, the
governnent stated that they struck one juror because she was
sl eeping during voir dire; another juror was stricken because he
had stated in the voir dire for the case preceding Dean's that he
could not follow the court's instructions; a third juror was
stricken because she appeared to have troubl e heari ng the questions
during voir dire; the governnent struck a fourth juror because he
was an enpl oyee of the county comm ssioner, and the governnment was
concerned about possible hostility as a result of recent federa
prosecutions of conm ssioners for a kickback schene. The court
denied Dean's nmotion for a mstrial, <concluding that the

governnent's reasons, although "highly trivial," were legitinate
and facially nondiscrimnatory.

When a district court makes a ruling on a charge of
di scrim natory use of perenptory chall enges, we reviewthe district
court's findings "under 'either a "clearly erroneous” or "great
def erence" standard.'" United States v. Lance, 853 F. 2d 1177, 1181
(5th Cr. 1988) (quoting United States v. Forbes, 816 F.2d 1006,
1010 (5th Gr. 1987)). Fromthe record before us, we concl ude that
the district court did not soclearly err inits determ nation that

the reasons offered by the governnent for striking the black jurors

were race neutral that denial of Rule 60(b) relief fromdenial of
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section 2255 relief in this respect constituted an abuse of
di scretion. Cf. Maseratti, supra.?®

"Once a prosecutor has offered a race-neutral explanation for
the perenptory challenges and the trial court has ruled on the
ultimate question of intentional discrimnation, the prelimnary
i ssue of whether the defendant had nmade a prima facie show ng
becones noot," Hernandez v. New York, 111 S. Ct. 1859, 1866 (1991);
the defendant nust then prove racially discrimnatory intent or
purpose on the part of the governnent to show a violation of the
Fifth Amendnent. Arlington Heights v. Metropolitan Hous. Dev.
Corp., 97 S.Ct. 555, 563 (1977). Dean offers no other evidence of
discrimnatory notive to rebut the governnent's expl anations.

For these reasons, Dean has not shown that it was an abuse of
discretion to deny Rule 60(b) relief from the denial of section
2255 relief on his ineffective assistance of counsel claim
[11. Inposition of Sentences in |Inproper Oder

Dean's final point of error is that the district court erred
in adopting the magistrate judge's report, which recommended no
relief on Dean's claim that the district court inposed his
sentences in inproper order. Like the ineffective assistance of
counsel claim the issue of the sequence of sentences was al so

argued in his first section 2255 notion and, therefore, is not

8 In Maseratti, the court found that governnent explanations
for striking mnority jurors were race neutral when one bl ack
juror was struck because "she appeared to be sleeping during part
of the voir dire" and a second black juror was struck because
"she al so was not paying attention during the voir dire, and
because the prosecutor did not like the fact that she was a City
of Houston enpl oyee."
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properly before this Court. Cearly, the district court did not
abuse its discretion in denying Rule 60(b) relief fromthe section
2255 denial of this claim

In his instant appeal, Dean argues that the district court
erred in ordering himto serve his sentences for counts 5 and
8sQcarrying a weapon in the commssion of a crinme of violence in
violation of 18 U S. C. 8§ 924(c)sqQconsecutive to his sentences for
the related counts 2 and 3sQarned bank robbery in violation of 18
US C 8§ 2113(a)(d). Dean contends that in enacting section
924(c), Congress intended the sentence to be served before a
sentence for the underlying offense. |In support of his contention,
Dean quotes a comment regarding section 924(c) in the relevant
Senate Judiciary Commttee report, which states, in substance, that
the Commttee i ntended that a sentence for a section 924(c) of fense
be served prior to a sentence for a section 2113(a)(d) offense.®

The magi strate judge's report acknow edged that the Conmttee
comment literally states that the Conmttee intended a section

924(c) sentence to be served first. The magi strate judge's report

o Report of the Senate Committee on the Judiciary, S.Rep
No. 225, 98 Cong., 2d Sess. 313-14 (1983), reprinted in 1984
US CCAN 3182, 3492. The comment reads, in relevant part,

"[T]he Commttee intends that the nandatory sentence
under the revised subsection 924(c) be served prior to
the start of the sentence for the underlying or any

ot her offense. For exanple, a person convicted of
arnmed robbery in violation of section 2113(a) and (d)
and of using a gun in its conmssion . . . would have
to serve five years . . . less only good tine credit
for proper behavior in prison, before his sentence for
the conviction under section 2113(a) and (d) could
start to run."

14



concl uded, however, that a review of the Conmttee Report as well
as the history and purpose of the enactnent of section 924(c)
reveals that Congress was not concerned with the distinction
between "prior" and "subsequent," but rather with the sentences
bei ng "consecutive" or "cunulative." To support her conclusion

the magi strate judge | ooked to the | anguage of the statute, which
says nothing about the proper sequence of a section 924(c)
sentence, but does expressly prohibit the sentence from being
served concurrently with any ot her sentence. The nmagi strate judge
further concluded that, even if Dean were correct in his contention
about the proper ordering of his sentences, he had failed to
denonstrate that he had suffered any harm from the way his
sentences were actually i nposed. The report reconmended no relief
for Dean's section 924(c) claim and the district court adopted the
magi strate judge's recomendati on.

W need not go beyond the statute itself to determne the
merits of Dean's claim "[T]he starting point for interpreting a
statute is the language of the statute itself." Consuner Prod
Safety Coormin v. GIE Sylvania, Inc., 100 S.Ct. 2051, 2056 (1980).
"If the | anguage i s cl ear and unanbi guous, then a court may end its
inquiry." United States v. Sosa, 997 F.2d 1130, 1132 (5th Gr.
1993) (citing Rubin v. United States, 101 S.C. 698, 701 (1981)).
In those "rare cases [where] the literal application of a statute
W Il produce a result denonstrably at odds with the intentions of
its drafters, . . . those intentions nust be controlling." Giffin
v. Qceanic Contractors, Inc., 102 S.C. 3245, 3250 (1982). Hence,

"t he pl ain nmeani ng of an unanbi guous statute is controlling unless
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it clearly violates Congressional intent." Sosa, 997 F.2d at 1132-
33.

Here, the |anguage of section 924(c) is unanbi guous. The
statute expressly provides that a court may "not place on probation
or suspend the sentence of any person convicted of a violation of
[8 924(c)]," and that "the term of inprisonnent inposed under [§
924(c) may not] run concurrently wth any other term of
i nprisonnment”; however, these restrictions are the only constraints
pl aced on the sentencing court by the statute.!® Section 924(c) is
silent about the order in which sentence should be inposed.
Because the statute contains no patent anbiguities, nor any
absurdities, the |anguage of the Senate Commttee Conment is
irrel evant. Thus, the district court did not err in inposing

Dean's section 924(c) sentence after the section 2113(a)(d)

10 The full text of section 924(c)(1) provides:

"Whoever, during and in relation to any crine of

vi ol ence, including a crinme of violence which provides
for an enhanced punishnent if conmtted by the use of a
deadly or dangerous weapon or device, for which he may
be prosecuted in a court of the United States, uses or
carries a firearm shall, in addition to the punishnent
provi ded for such crinme of violence, be sentenced to

i nprisonnment for five years. 1In the case of his second
or subsequent conviction under this subsection, such
person shall be sentenced to inprisonnent for ten
years. Notw thstandi ng any other provision of |aw, the
court shall not place on probation or suspend the
sentence of any person convicted of a violation of this
subsection, nor shall the termof inprisonnment inposed
under this subsection run concurrently with any ot her
termof inprisonnent including that inposed for the
crime of violence in which the firearmwas used or
carried. No person sentenced under this subsection
shall be eligible for parole during the term of

i nprisonnment inposed herein." 18 U S.C. 8§ 924(c)(1)
(anmended Qctober, 1984).
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sentence in the first instance, and, a fortiori, the district court
did not err in adopting the nmagistrate judge's reconmmendation to
deny Dean's section 924(c) claimin his Rule 60(b) notion. Nor has
Dean all eged any specifics to show | egal prejudice in respect to
the order of service of his sentences.
Concl usi on

None of Dean's argunents on appeal denonstrate reversible
error in the district court's denial of his Rule 60(b) notion
Because Dean failed to tinely appeal the district court's decision
on his underlying substantive clains, we are without jurisdiction
to review the district court's May 14, 1990, judgnent thereon and
its Cctober 17, 1990, denial of Dean's Rule 59(e) notion in respect
thereto. Under the circunstances, the district court did not abuse
its discretion to the extent that it denied Dean's Rule 60(b)
not i on. Therefore, the district court's orders of January 29,
1992, and March 13 and 18, 1992, are

AFFI RVED,
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