IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4359
(Summary Cal endar)

JESSE JAMVES COPELAND,
Peti ti oner- Appel | ant,

ver sus

JAMES A. CCOLLINS, Director
Texas Departnment of Crim nal
Justice, Institutional Division,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas

(6: 90- CV- 560)

March 31, 1993
Before KING DAVIS and WENER, G rcuit Judges.

PER CURI AM *
Petitioner-Appellant Jesse Janes Copel and, a state prisoner,

appeal s the di sm ssal of his 8 2254 habeas corpus petition grounded

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



in clains that his state indictnent for aggravated robbery was so
insufficient that the trial court |acked jurisdiction; that he was
deprived of a fair trial because his counsel failed to interview
and call certain W tnesses; and that his counsel was
constitutionally ineffective. Copeland also charges the district
court with error for failing to hold an evidentiary hearing
concerning his substantive allegations. Finding that all of
Copel and' s assignnments of error are unneritorious, we affirmthe
dism ssal of his petition by the district court.
I
FACTS AND PROCEEDI NGS

Copeland was indicted in a Texas court for "aggravated
robbery; crimnal episode and repetition of a felony." In plain
English, he was charged with two counts of first degree aggravated
robbery; and, for purposes of punishnment enhancenent, he was
charged wi th one previous felony conviction. Copeland then pl eaded

"true" to the enhancenent charge but "not guilty" to the other
charges in the indictnent. He went to trial and was convicted by
the jury, receiving concurrent sentences of inprisonnent for life
and for 99 years.

Trial testinony reveal ed that within one hour Copel and robbed
two conveni ence stores. After entering the first conveni ence store
and | ingering for awhile, he pulled a nyl on stocking over his face,
brandi shed a knife at the store attendant, and ordered himto open

the register. Wen the attendant refused, claimng that he did not

know how, Copel and stabbed himin the chest. Copeland then opened



the regi ster, renoved the noney, and ordered the attendant to open
the safe. After the attendant stated that he was unable to open
the safe, Copeland left. The attendant then called the police.

Less than an hour | ater, Copel and entered anot her conveni ence
store wearing the nylon stocking over his face. He approached the
attendant and denmanded all the noney in the store. The attendant
conplied, opening the register and the cash box on the floor.
Copel and repeatedly threatened to hit the attendant, but instead
took the noney, left the store, and drove off in a Ford LTD. The
attendant noted the l|license plate nunber, which the police were
able to trace. They found the Ford LTD parked in front of
Copel and's "sister's house,” with Copeland asl eep inside. He was
arrested on the spot.

Follow ng his conviction, Copeland exhausted his state
remedi es, then filed a § 2254 petition in district court, attacking
his indictnment and alleging ineffectiveness of counsel and the
failure of the trial court to give him a fair hearing. In
response, the state noved for sunmary judgnent. The nmagi strate
j udge recommended t hat Copel and's § 2254 petition be denied onits
merits. The district court adopted the findi ngs and concl usi ons of
the magistrate judge and dism ssed Copeland's 8§ 2254 petition
Copeland tinely appealed, and the district court granted a
certificate of probable cause (CPC).

I
ANALYSI S

Copel and first argues that the state failed to provide an



adequat e hearing, so that another evidentiary hearing was required
to resolve disputed factual issues and conclusions of the state
court. A state court's findings of fact, both explicit and
inplicit, are entitled to a presunption of correctness by federal

courts. 28 U S.C. § 2254(d); Summer v. Mata, 449 U. S. 539, 544-47,

101 S.C. 764, 66 L.Ed.2d 722 (1981). Nevert hel ess, a federa
habeas court may abandon t he presunption of correctness afforded to
factual determnations by state courts in certain enunerated
circunstances. 1d. at 544-45. One of these circunstances is that
the state court's findings are not "fairly supported in the
record." 28 U S. C 8§ 2254(d)(8). "A federal habeas court nust
hold an evidentiary hearing if there are disputed facts and the
petitioner did not receive a full and fair hearing in a state
court, either at trial or in a collateral proceeding." Wley v.
Puckett, 969 F.2d 86, 98 (5th Cr. 1992).

When the state court has held a hearing, federal courts nust
presunme the correctness of the state court's factual findings if
they are supported by the record. 28 U . S.C. 8§ 2254(d); Sumer,
449 U.S. at 546-47. Thus, a federal district court need not
conduct an evidentiary hearing if the state record is sufficient to

di spose of the issues. Joseph v. Butler, 838 F.2d 786, 788

(5th Gr. 1988). Section 2254(d) does not require states to hold
live evidentiary hearings for the presunption to attach. See id.
State courts may resol ve factual disputes on the basis of conpeting

affidavits. Lincecumyv. Collins, 958 F.2d 1271, 1279 (5th Cr.),

cert. denied, 113 S.C. 417 (1992). \Wether a paper hearing is




appropriate to the resolution of the factual disputes underlying
the petitioner's claim nust be decided case by case. May V.
Collins, 955 F.2d 299, 312-13 (5th Gr.), cert. denied, 112 S. C

1925 (1992).

Copel and had such a paper hearing by affidavit on his state
habeas corpus clains. The hearing was conducted by the sane state
judge who presided over Copeland' s trial. Fi ndi ng Copel and' s
clains without nerit, that judge recommended denial of the habeas
corpus petition. Copeland s petition was deni ed by the Texas Court
of Crimnal Appeals without witten order.

Copel and argues to us that the following issues require an
evidentiary hearing.

Uncal | ed Wtness

Copel and clainms that he was denied a fair trial because his
counsel failed to call alibi witnesses to testify on Copel and's
behal f.

The state court considered the affidavit submtted by
Copel and' s counsel, which indicated that 1) Copeland "did not want
his sister or anyone else in his famly to testify because of his
sister's prior crimnal record," 2) Copeland "stated on nany
occasions to his counsel that he was the only [one] that knew the
truth and could testify to it," and 3) Copeland waited until his
state habeas action to contend that he had an alibi.

Copel and did not submt an affidavit. Al though he contended
in his state habeas petition that counsel failed to call Copeland's

sister as his "only hope to prove his innocence,”" he failed to



all ege what her testinony would Dbe. Copel and specifically
mentioned only his sister as an uncalled witness in his state
habeas petition, yet he subsequently contended in his § 2254
petition that his nother too could have testified for him

Sel f-serving assertions about the testinony of wuncalled
W tnesses are insufficient for post-conviction relief. United

States v. Cockrell, 720 F.2d 1423, 1427 (5th Gr. 1983), cert.

deni ed, 467 U.S. 1251 (1984). The petitioner nust provide nore
t han his own specul ati on about such testinony. As conplaints based
on failure to call witnesses are highly specul ative by nature, they
are not favored by the courts. |d.

As it was entitled to rely on the presunption that the state
court's findings were correct, the federal district court was not
required to hold a live evidentiary hearing on Copeland's
conclusional allegations. Gven the information that was before
the state court, we do not find neritorious Copeland' s argunent
that he was denied a fair evidentiary hearing.

Nei t her do we conclude that this is a case in which failure of
counsel to call a given witness or wtnesses rendered a defendant's
trial unfair. Copel and testified on his own behalf. He deni ed
commtting either robbery. Although he admtted being at the site
of the second robbery, he denied being at the site of the first
robbery or stabbing the attendant. Three w tnesses clearly
contradicted his testinony. The stabbing victim at the first
| ocation had anple opportunity to observe Copeland for |later

i dentification. And, even though Copeland' s stocking nmask



prevented full observation at the second |ocation, the attendant
reported the |license plate nunber of the vehicle that the robber
was driving and noted sonme of his physical characteristics, such as
hi s height, that matched Copel and's.

For the first time on appeal, Copeland seeks to buttress his
uncal l ed wi tness argunent by submtting his sister's affidavit of
what her testinony would have been had she testified. Copel and
apparently seeks in this matter to "amend" his original 8§ 2254
conplaint for further consideration by this court. This tactic is
unavai | i ng. | ssues not raised in the district court nmay not be

raised for the first time in this court. Sel f v. Bl ackburn,

751 F.2d 789, 793 (5th Gr. 1985).

Faulty | ndi ct nent

In his pro se brief, Copeland argues that the indictnent was
defective because it failed to charge the requisite nental state,
claimng that such a defect deprived the state court of
jurisdiction. This argunent too is without nerit.

A defect in a state indictnment is not grounds for habeas
relief unless the indictnent is so defective that the convicting

court had no jurisdiction. Neal v. Texas, 870 F.2d 312, 316

(5th Gr. 1989). If the highest crimnal appeals court of the
state has held, either expressly or inplicitly, that the indictnent
was sufficient under state | aw, the federal habeas inquiry is at an

end. Al exander v. MCotter, 775 F.2d 595, 598-99 (5th Cr. 1985).

When the Texas Court of Crimnal Appeals refuses to hear a direct

appeal and denies a wit of habeas corpus sought on the ground that



the indictnent is insufficient, that court inplicitly holds that
the indictnent is sufficient. 1d. at 599.

The indictnent charged that Copeland conmtted robbery
"intentionally" and with the "intent" to obtain property by pl aci ng
his victinse "in fear of immnent bodily injury and death." The
state trial judge rejected Copeland's contention that this
i ndi ctment was defective. As the Texas Court of Crim nal Appeals
denied his habeas corpus petition without witten order, the
federal habeas inquiry need go no further. Simlarly, as the
district court did not err when it deferred to the state court's
determ nation that the indictnment was not defective, an evidentiary
hearing is not necessary.

| neff ecti veness of Counsel

Copel and conti nues by argui ng that counsel was i neffective for
failure to interview and call requested wtnesses and to correct
the flawed indictnent.

A clai mthat counsel has been ineffective will prevail only if
the petitioner proves that such counsel was not only objectively
deficient, but also that the petitioner was so prejudiced by
counsel's errors that the trial was wunfair or unreliable.

Strickland v. Washington, 466 U.S. 668, 687, 104 S.C. 2052,

80 L.Ed.2d 674 (1984). Counsel's trial tactics are generally
presuned to be well chosen. See id. at 690. "[ B] ecause the

presentation of testinonial evidenceis trial strategy,"” conplaints
regardi ng uncal | ed wi t nesses are di sfavored. Cockrell, 720 F. 2d at

1427. "Unreliability or wunfairness does not result if the



i neffectiveness of counsel does not deprive the defendant of any
substantive or procedural right to which the |law entitles him"

Lockhart v. Fretwell, u. S. , 113 S. . 838, 844 (1993).

An ineffectiveness claim based on speculation or conclusional

rhetoric will not warrant § 2254 relief. See Lincecum 958 F. 2d at

1279.

"Federal courts in habeas proceedings are required to grant a
presunption of correctness to a state court's explicit and inplicit
findings of fact if supported by the record. Although the ultimte
question of whether counsel's performance was deficient is a m xed
gquestion of law and fact, state court findings of fact made in the
course of deciding an ineffectiveness claim are subject to the

def erence requi renent of section 2254(d)." Loydv. Smth, 899 F. 2d

1416, 1425 (5th Gr. 1990) (citations omtted); see Lincecum

958 F.2d at 1279.

Here, the district court's determnation that Copeland' s
ineffectiveness claimdid not nerit 8 2254 relief was not error.
Copel and rai sed nunerous i neffectiveness clains in his state habeas
petition. H's counsel gave a sworn statenent that put in question
the validity of Copeland' s allegations. The state judge revi ewed
the affidavits and rejected all of Copeland' s ineffectiveness

clains. See Ellis v. Collins, 956 F.2d 76, 79 (5th Cr.), cert.

denied, 112 S.Ct. 1285 (1992); My, 955 F.2d at 314. W find no
reversible error in this result.
Also without nerit is Copeland s argunent that counsel was

ineffective for failure to notice and correct the errors in the



i ndi ct nent . As set forth above. Copeland fails to show that
counsel's performance was objectively deficient. W will not
disturb the state court's decision upholding the validity of the
indictnment, so Copeland cannot show prejudice or that he was
ot herwi se deprived of a fair trial.

To the extent that Copeland attenpts to resurrect on appeal
those ineffectiveness argunents that were not raised in district
court, we need not address them even if they were raised in his
state habeas petition. See Self, 751 F.2d at 793.

Finally, Copeland argues that counsel was ineffective for
failure to instruct himthat he could appeal in forma pauperis.
This argunent was also raised in his 8 2254 petition but was not
addressed by the district court, presumably because the clai mdoes
not raise an appropriate issue for a 8 2254 proceeding. But nore
i nportantly, Copeland cannot show prejudi ce fromcounsel's all eged
failure in this regard because Copel and noved to proceed in form
pauperis, and the court granted his notion.

I n summary, Copel and has failed to showthat counsel's alleged
ineffective performance "perneates the entire trial w th obvious

unfairness." Grland v. Maggio, 717 F.2d 199, 206 (5th Cr. 1983).

For the reasons set forth above, Copeland's claimthat counsel was
ineffective fails, as do his contentions that his indictnment was so
deficient as to deprive the state court of jurisdiction and that an
evidentiary hearing is required. Thus, the district court's deni al
of Copeland's petition for habeas corpus is

AFFI RVED.
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