UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-4341
Summary Cal endar

John K. Boyd, Sr.,
Pl ai ntiff-Appellant,

VERSUS

Carl E. Stewart, Etc., Et Al .,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Louisiana

88 CV 0206

( April 22, 1993 )

Bef ore THORNBERRY, DAVIS and SMTH, C rcuit Judges.
THORNBERRY, Circuit Judge’:

Plaintiff brought Section 1983 action agai nst Defendants for
vi ol ati on of due process associated with all eged i neffective notice

of an anended state court petition. The district court dism ssed

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



the action for failure to show state action and failure to
substantiate the allegations in the conplaint. W affirm the

dismssal of Plaintiff's claim

Facts and Prior Proceedi ngs

John K. Boyd, Sr., proceeding pro se, brought a civil rights
action pursuant to 42 U S.C. 1983 against his one-tine divorce
attorney (Canpbell), his ex-wi fe (Chandl er), her not her (Brookins),
his ex-wife's attorney (Brown), and the estate of another of his
ex-wife's attorneys (Wells). The focus of Boyd' s federal action
centers on an action brought in the Louisiana state courts by his
ex-wife to challenge the community property settlenent and to
pursue part of his mlitary pension.

The vol um nous record before us clearly shows that John Boyd's
petition for separation was fil ed Septenber 23, 1981; the comunity
property settlenment was filed July 20, 1982; the petition for
divorce was filed by John Boyd on October 5, 1982; Cecilia Boyd's
(Chandler) petition to set aside transfer on account of |esion
beyond noiety was filed Novenber 9, 1982;! Boyd's answer to the
petition to set aside the comunity property settlenment was filed
on May 19, 1983; the divorce was final on May 27, 1983; and Cecilia
Boyd' s (Chandl er) first anended petition to set aside the community
property settlenent was filed on July 18, 1986. The instant § 1983

action concerns Chandler's attenpt in 1986 to anend her original

1 "Lesion" is a legal termused in Louisiana. A contract nmay
be annull ed on grounds of lesion only in those cases provided by
law. La. Cv. Code Ann. art. 1965 (West 1993). Hereafter,
Chandler's petition will be referred to as the petition to set
aside the community property settlenent.



conplaint involving the comunity property settlenent.

The record indicates that Boyd was notified by his forner
divorce attorney, M. Canpbell, of the initial attenpt to attack
the community property settlenent in 1982. |In addition, the record
is replete with correspondence between Boyd and his attorney
pertaining to this Ilitigation until about October 1985. No
correspondence between Cctober 1985 and October 1987 about this
matter was placed in the record by Boyd; however, Canpbell's
affidavit states that in 1986, Boyd was sent a letter inform ng him
about the anended petition filed in July 1986 seeking a pro-rata
share of his mlitary retirenent benefits. Canpbell's affidavit
indicates that his office also attenpted |eaving a nessage on
Boyd' s answering machi ne. Boyd did not respond. Because Canpbel
was unable to notify Boyd of the anended petition, he filed an
exception to the service of process. The exception was overrul ed
and the state court judge appointed Canpbell to represent Boyd
pursuant to La. Code Cv. Proc. Ann. art. 5091.2 The proceedings
continued in Boyd's absence although he was represented by
Canpbel | . The Louisiana state court ultinmately declared that
Boyd's mlitary pension was community property under Loui siana | aw

and subsequently awarded 40% of the pension to Chandler. I n

2 La. Code Civ. Proc. Ann. at. 5091 provides that:
When the court has jurisdiction over the person or
property of the defendant...on the petition or ex parte
witten notion of the plaintiff, it shall appoint an
attorney at law to represent the defendant if he is:
(1) A nonresident or absentee who has not been served
W th process, either personally or through an agent for
the service of process, and who has made no general
appear ance.

M. Boyd is not a resident of Louisiana.



addition, the judge awarded $25, 000 to Chandl er for her part of the
comunity estate. This judgnent was entered on July 27, 1987.
M. Canpbell then wote to Boyd at the sanme address where he
previously sent the notice about the anended petition and
recomended t hat Boyd appeal the judgnent. He also infornmed Boyd
that the appeal had to be filed by OCctober 27, 1987. Boyd
responded by notifying Canpbel |l that he was outraged that Canpbel
was representing him w thout his perm ssion.® Rather than appeal
the judgnent in state court, Boyd chose to file suit in federa
court.

The instant civil rights action followed in which Boyd has
accused his fornmer wfe, her nother, her attorneys, and M.
Canmpbell of conspiring to keep him from finding out about the
proceeding involving the pro rata division of his mlitary
retirement pay and reformation of the community property
settl enment.

The district court sua sponte ruled on a notion for summary
judgnent as to the nerits of Boyd's § 1983 claim* The district
court reviewed the entire record then dismssed Boyd' s claim
hol ding that: (1) Boyd's claimwas "limted" because Boyd did not
exercise the post-deprivation renedy of appeal from the state
judgnent, (2) the Louisiana statute was constitutionally valid, (3)

Boyd failed to state a claimfor relief because there was no "state

3 Boyd apparently thought that the original conmunity
property settlenent action had been di sm ssed or w thdrawn.

4 Boyd's original conplaint, filed in January 1988,
cont ai ned causes under several different statutes, but the only
theory to survive dismssal thus far has been the present § 1983
claim



action," and (4) the record failed to substantiate that the
def endants conspired or acted to insure that Boyd was deprived of
notice of the state proceedings. Boyd tinely appeals to this

Court.

Di scussi on

Qur review of sunmary judgnent proceedings is de novo. U S
v. 1988 A dsnobile Suprene, 983 F.2d 670, 673 (5th Cr. 1993).
Summary judgnent is appropriate when "there i s no genui ne i ssue as
to any material fact." Fed. R Cv. Pro. 56(c). In Celotex Corp.
v. Catrett, 477 U. S. 317, 322, 106 S. Ct. 2548, 2552, 91 L. Ed. 2d 265
(1986), the Court explained that:

Rul e 56(c) mandates the entry of sunmmary judgnent, after

adequate tine for discovery...against a party who fails

to make a show ng sufficient to establish the existence

of an elenent essential to that party's case, and on

which the party will bear the burden of proof at trial.

In such a situation there can be no "genuine issue as to

any material fact,' since a conplete failure of proof

concerni ng an essential el enent of the nonnoving party's

case necessarily renders all other facts immterial.
| f Boyd has failed to make a sufficient showing on an essenti al
el ement of his cause of action, the district court may dism ss the
action pursuant to Rule 56(c). Judwin Properties, Inc. v. United
States Fire |Insurance Conpany, 973 F.2d 432 (5th Cr. 1992).°

Boyd argues that the Defendants conspired to use La. Code G v.
Proc. Ann. art. 5091 to deny himthe notice and opportunity to be

heard on Chandl er's 1986 anended conpl aint. He argues that because

S Adistrict court may grant a notion for summary judgnent
sua sponte provided that it gives proper notice to the adverse
party. 1d. Boyd was entitled to receive 10 days notice before
the district court granted sunmary judgnment. Boyd does not raise
any conpl aint regarding the 10 day notice requirenent on appeal.



he had no notice of the anended conplaint, the state court deprived
hi m of property, consisting of $25,000 and 40% of his mlitary
retirement, w thout due process.

There are two essential elenents of a section 1983 acti on:
(1) the conduct in question nust be a product of state action; and
(2) the conduct nust deprive the plaintiff of a right secured by
the Constitution or the laws of the United States. Martin v.
Thomas, 973 F. 2d 449, 453 (5th Gr. 1992). The focus in this case
centers on the second elenment of a 8§ 1983 action: whether the
Def endant's conduct deprived the Plaintiff of the constitutional
right to due process. It isinthis respect that Boyd has failed to
make a sufficient show ng on an essential elenent of his cause of
action.

The federal courts deny §8 1983 relief and relegate a plaintiff
to state law relief for violations of procedural due process if
state statutory post-deprivation relief is available and (1) the
initial deprivationis unpredictable; (2) predeprivation process is
i npossi ble; and (3) the conduct of the state actor is unauthori zed.
Charbonnet v. Lee, 951 F.2d 638, 642 (5th Cr. 1992)(citing
Zinernon v. Burch, 494 U. S 113, 110 S.C. 975, 108 L.Ed 2d 100
(1990)). A finding that the alleged state action was random and
unaut hori zed usually establishes that the state could not have
predicted the deprivation and that further procedural safeguards
woul d have been unable to prevent the conduct. Char bonnet, 951
F.2d at 644; Augustine v. Doe, 740 F.2d 322, 327 (5th G
1984) ("random and wunauthorized" equate wth "unpredictable");

Thi bodeaux v. Bordelon, 740 F.2d 329, 336 (5th CGr. 1984)("a



predeprivation hearing is always inpracticable and unfeasible for
random and unaut hori zed acts"). The conduct of a state official is
random and unaut horized when the state has instituted a policy
f or bi ddi ng such conduct. Charbonnet, 951 F.2d at 644. Cdearly the
state of Louisiana forbids the institution of final judgnents
W thout notice as exenplified by the protections set out in La.
Code Civ. Proc. Ann. arts. 5091-5095. Therefore, in the instant
case, the all eged deprivation, lack of notice, is not the result of
an established state procedure but the result of an unauthorized
random act. Specifically, Boyd alleges that Chandler know ngly
withheld information relevant to the service of process which
concerned Boyd's recent relocation from Cklahoma to |daho. Boyd
poi nts out that Chandler knew that he and some of their children
had rel ocated. The state <could not anticipate Chandler
deli berately w thholding such information, thus Boyd's |oss of
notice was not the result of sone established state procedure or
the result of behavior that the state could predict. Charbonnet,
951 F.2d at 644. Therefore, in this case, the existence of an
adequate post-deprivation renedy would provide the due process
requi red by the Fourteenth Amendnent. Charbonnet, 951 F. 2d at 641.
| ndeed, an adequat e post-deprivation renedy was avail abl e to Boyd:
the opportunity to appeal the state court judgnent or the use of

La. Code Cv. Proc. Ann. art. 2002. ¢ If the actions of the

SArt. 2001. Gounds in General
The nullity of a final judgnment nmay be denmanded
for vices of either formin substance, as provided in
Articles 2002 t hrough 2006.
Art. 2004. Annul nent for vices of substance; perenption of
action
A final judgnent obtained by fraud or il



Def endants had been the result of sone established procedure, or if
the state had not offered an adequate renedy el sewhere, then the
doors to the federal court house woul d have renai ned open to Boyd.
However, there is a post-deprivation renedy and Chandl er's actions
were both "unaut horized" and "unforeseeable". The district court
properly decided that it was not the proper forum and 8 1983 was
not the proper source of liability for Boyd' s case agai nst Chandl er
and the others.
Concl usi on
For the foregoing reasons we affirm the decision of the

district court.

practices may be annul | ed.

An action to annul a judgnent on these grounds
must be brought within one year of the discovery by the
plaintiff in the nullity action of the fraud or il
practices.



