UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4324
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
HATTI E DARLENE HUTSON
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6: 91CR22(1))

(Decenber 2, 1992)

Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Hatti e Darl ene Hut son appeal s her conviction for one count of
arson, in violation of 18 U S.C. § 844(a)(i) & (j). In sum she
chal lenges the sufficiency of the evidence; because it was
sufficient to support her conviction, we AFFIRM

| .
Hut son owned a jewel ry store i n Jacksonville, Texas, which was

destroyed by fire on the night of January 28, 1989, along wth

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



several adjacent stores. Local, state, federal, and private fire
i nvestigators working together concluded that the fire started in
Hut son's store and involved the use of an accelerant, indicating
arson. Several factors, including the statenent of a wtness who
had seen Hutson | eaving the store around the tine the fire started,
the absence of evidence of a forced entry, the poor financial
condition of her business, and her inconsistent statenments to
investigators, led to Hutson's arrest and indictnent. She was
convicted of arson in March 1992, following a jury trial, in which
the district court denied her notions for judgnment of acquittal at
the close of the governents's case and all the evidence, and was
sentenced to 33 nonths inprisonnent, followed by two years of
supervi sed rel ease.
.

Hut son contends that, as a matter of |aw, the evidence was
insufficient to support her conviction because it is inpossible for
the fire to have started according to the theory advanced by the
gover nnment . She relies upon testinony given by defense experts
that refutes the governnent's theory that the fire started in the
m ddl e room of her store, and asserts that the evidence shows,
instead, that the fire started in the store adjoining hers on the
east .

Hut son acknowl edges the usual standards for our review of a
chal l enge to the sufficiency of the evidence in a crimnal trial
before a jury; one standard being that, ordinarily, the jury is the

ultimate arbiter of the credibility of the witnesses. See United



Stated v. Lerma, 657 F.2d 786, 789 (5th Cr. 1981), cert. denied,
455 U. S. 921 (1982). She asserts, however, that in this case, the
evi dence supporting her conviction was "so unbelievable onits face
that it defies physical laws" and that this court should "declare
it incredible as a matter of law'. 1d. Cbviously, this standard
is extrenely difficult to satisfy; in fact, we find only one Fifth
Circuit case in which it has been net. See Geigy Chem cal Corp. v.
Allen, 224 F.2d 110 (5th Gr. 1955).

In Ceigy, this court rejected, anong other things, the
plaintiff's testinony that, although his car was travelling at
forty-five mles per hour, he could have stopped it wthin five
feet. ld. at 114. Stating that "[c]ourts are not required to
believe testinony which is inherently incredible or which is
contrary to |laws of nature and of human experience", this court

reversed the jury verdict and held that the plaintiff had been

contributorily negligent as a matter of law I1d. at 114-15.
Ceigy illustrates the type of case in which this npost narrow
exception for physical inpossibility nay be appropriate. As

expl ai ned by the Second Circuit in Fortunato v. Ford Mdtor Co., 464
F.2d 962, 965-66 (2d CGr. 1972), cert. denied, 409 U S 1038
(1972), the doctrine is used sparingly and should apply only where
the wunderlying physical facts are thenselves undisputed; for
exanpl e, where the issue involves an easily neasured di stance or
height. Needless to say, this is not such a case.

Hutson's own statenent of her contention illustrates its

conpl exity:



"Taki ng the physical |laws of the nature of fire and

snoke [i.e., that "fire travels up and out unl ess

held by sonething", that "[f]ire seeks oxygen",

that "[t]he geonetry of a room... wll affect the

way the fire and its snoke travel"”, that "[f]ire

creates heat", and that "[f]ire will burn through

3/ 16t h-inch paneling quicker than it will through

sheetrock or a brick wall"™ in conjunction with the

configuration of the buildings involved and the

eyew tness testinony of the firefighters regarding

what they saw and felt at the scene, the fire could

not have originated in [the jewelry store]."
Such matters are not within the real mof "common know edge, common
experience, and comobn sense", see Ceigy, 224 F.2d at 114 n.5
(borrowing from Teche Lines v. Bounds, 179 So. 747, 749 (M ss.
1938)), such that we can reject wth confidence the testinony of
certified experts inthe field of fire investigation as incredible
as a matter of |[|aw To analyze Hutson's contention that the
governnent's theory presents a scientific inpossibility would
require this court to be an expert in that specialized field, which
we are not.?

Moreover, the underlying facts upon which Hutson bases her
argunent are not undisputed. One of her contentions is that the
fire could not have burned through the sheetrock wall between the
two stores and built up enough heat to cause a "flashover"” in the

adjoining store before it burned through a partition conposed of

2 Qur holding does not affect the standard discussed in
Chri stophersen v. Allied-Signal Corp., 939 F.2d 1106 (5th Gr.
1991) (en banc), cert. denied, = US |, 112 S. C. 1280 (1992),

for excluding expert wtnesses from testifying; Hutson does not
contend that the governnent experts should not have been allowed to
testify in the first place. In fact, in Christophersen, we
specifically stated that the scientific correctness of the expert's
opi ni on, as opposed to his nethodol ogy, was not a matter for the
court to decide. See id. at 1115-16.
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thin wooden paneling. Even if we were to accept this prem se as
scientifically indisputable, which we cannot do, a governnent
W t ness expressed doubt about whether this is in fact what
happened.

In further support of her theory that the fire started in the
adj oi ning store, Hutson notes that one firefighter reported feeling
heat in the adjoining store's front w ndow while Hutson's front
w ndow was cool. Anot her firefighter, however, reported the
opposite finding when he went to the back of the stores.

Hut son's brief resenbles a closing argunent; it denonstrates
not hi ng nore than a conflict anong governnent experts and w t nesses
on one hand, and defense experts on the other. Accord Spesco, Inc.
v. CGeneral Elec. Co., 719 F.2d 233, 237 (7th Cr. 1983) ("In our
view, this case presents a typical exanple of opposing experts
offering conflicting views to the jury about the | aws of science as
relevant to causation of the fire"). Al though defense w tnesses
interpreted the evidence differently than the governnent experts,
both views were presented to the jury, which by its verdict found
the governnent's wi tnesses nore credible.

"The verdict of a jury nust be sustained if there is
substantial evidence, taking the view nost favorable to the
Governnent, to support it." United States v. Geer, 939 F. 2d 1076,
1090 (5th Cr. 1991) (quoting dasser v. United States, 315 U S
60, 80 (1942), aff'd on reh'g, 968 F.2d 433 (5th Cir. 1992) (en
banc). Substantial evidence that the fire originated in Hutson's

store, not the adjoining store, supports the jury verdict in this



case. Six governnent witnesses | ent support to the theory advanced
by the governnent: Captain Jesse Hooker, a thirteen-year veteran
of the Jacksonville Fire Departnent; firefighter Brad Sol non, a
seven-year veteran of the departnent; Assistant Chief Joel More,
an ei ght-year veteran of the departnent, Jacksonville Fire Marshal
Ronni e McCol | um insurance investigator Thomas Joe West; and Dr.
Andrew Arnstrong, a chem st and president and owner of a forensic
| aboratory specializing in the analysis of fire debris.

According to Hooker, the first firefighter on the scene, the
snoke pouring out of Hutson's store and the store abutting hers on
the west was inconsistent with Hutson's theory that the fire
originated in the store adjoining hers. More testified that the
fire first broke through the part of the roof that was directly
over Hutson's store, not the part over the adjoining store.
Wrking from inside the adjoining store, the firefighters were
unable to keep the flanmes that were burning along the wall that
adj oi ned the two stores extinguished, indicating that the fire was
comng fromthe other side.

McCol lum testified that a video recording of the fire
indicated that the first flanmes appeared in Hutson's store. He
stated that only in Hutson's store was the fl oor burned through to
the ground underneat h. According to him the hole through the
floor along with the discovery of traces of petroleum products in
the area of the hole suggested that the fire started in Hutson's

store.



West testified that burn patterns on the floor of Hutson's
store indicated that a flammble liquid had been poured on the
floor and that the fire originated in Hutson's store. Finally,
Armstrong testified that sanples taken from Hutson's store
contained mneral spirits of kerosene, a common fire accel erant.

W cannot say that the governnent's theory of the fire's
origination was so patently incredible as to defy the laws of
nature; the jury verdict was supported by substantial evidence.

L1,
For the foregoing reasons, the conviction is

AFFI RMED.



