IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4292

Summary Cal endar

JAVES BYRD,

Pl ai ntiff-Appellant,
V.
CITY OF LUFKI N POLI CE DEPARTMENT, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(9: 90- CVv-49)

(February 24, 1993)
Before KING DAVIS, and WENER, Ci rcuit Judges.

PER CURI AM *

Janes Byrd, Jr. appeals the district court's dismssal with
prejudice of his 42 U S.C. 8 1983 civil rights suit. W affirm
in part, and vacate and remand in part.

| .
On the evening of May 22, 1988, the Nuway G| Co.

conveni ence store in Lufkin, Texas was robbed. The store clerk

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



told the police that two black nmales had commtted the crine.

The police subsequently found two black nmales in the area, one of
them being Byrd. Byrd voluntarily agreed to go to the police
station to speak with Detective Harrison. During questioning,
Byrd admtted he had been at the store, but denied any

i nvol venent in the robbery. Harrison concluded there was
probabl e cause to arrest Byrd for the robbery. The District
Attorney, however, declined to prosecute Byrd, and Byrd was

rel eased two days | ater.

On April 18, 1990, Byrd filed an original conplaint pursuant
to 42 U S.C 8§ 1983, claimng false arrest and inprisonnent. He
named as defendants the "City of Lufkin Police Dept.," "Gty
Patrol man on call, records wll reflect nane," and "R Harrison,
Detective, enployed by the Cty of Lufkin." Harrison and the
pol i ce department answered the suit.?

On April 10, 1991, Byrd submtted a second anended conpl ai nt
for the first time namng Oficers Foster and Bivens, the
arresting officers, as defendants. The anended conpl ai nt was
filed on April 24, 1991. Oficers Foster and Bivens were
actually served with this conplaint on Cctober 24, 1991, and
Cct ober 23, 1991, respectively.

On July 31, 1991, Byrd was given a check in the anount of
$3,000 to settle his clains against various defendants. The

check was listed in the nane of the "Cty of Lufkin," and

. On May 15, 1991, a partial final judgnent was entered
dism ssing the clains against the Cty of Lufkin Police
Departnent. An anended order of dism ssal was filed on June 12.
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i ncluded the statenent for "any and all clainms." For sone
reason, the insurance adjuster gave the check to Byrd directly
W thout requiring that he sign a settlenent agreenent. Byrd
cashed the check upon receipt. After spending all the noney,
Byrd refused to sign the proffered settl enent papers, claimng
that he had accepted the noney in partial paynment of a future
settlenment or judgnent.?

On Cctober 10, 1991, the parties consented to a trial before
a United States magi strate pursuant to 28 U.S.C. § 636(c).® On
the sane day, the magi strate conducted an evidentiary hearing on
the issue of whether a settlenent agreenment was entered into
bet ween Byrd and Detective Harrison. Detective Harrison filed a
motion to dismss on the basis of the settlenent agreenent on
Cctober 25, 1991. O ficers Foster and Bivens filed their notion
to dismss on Novenber 4, 1991, based on Texas' two year persona

injury statute of limtations. See Ownens v. Okure. 488 U S. 235,

249-50 (1989); Elzy v. Roberson, 868 F.2d 793, 794 (5th Cr.

1989) .

On Novenber 25, 1991, the magistrate issued a Menorandum
Opinion and Order granting all notions to dismss, and di sm ssing
Byrd's conplaint wwth prejudice. Byrd filed his notice of appeal
fromthe final judgnent of Novenber 25 on Decenber 23, 1991. On

2 Byrd argues that the $3,000 check is not a settlenent
as to all defendants because he had previously expressed a desire
to settle for a larger anmount of noney, and because each of the
i ndi vi dual defendants' nanes does not appear on the check.

3 The Consent specified a direct appeal to this court.
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appeal, Byrd conplains that the magistrate erred in (1)
dism ssing his clains against the Cty of Lufkin Police
Departnent, as he did not settle his clains against them (2) the
di sm ssal of his clains against Detective Harrison, as he did not
settle his clains against Harrison; and (3) the dismssal of his
clains against Oficers Foster and Bivens as tine-barred.

1.

Byrd's first point of error on appeal nust necessarily fail,
as neither the Gty of Lufkin nor the Gty of Lufkin Police
Departnent is a party to this appeal. Byrd' s clains against the
City of Lufkin Police Departnent were dism ssed with prejudice on
May 15, 1991. His clains against the remaining defendants were
di sm ssed on Novenber 25, 1991. Byrd has appeal ed only the
Novenber 25th order. As a result, we cannot consider the
liability of the city or the police departnent. See Fed. R App.
P. 3(c); Pope v. MO Tel econmuni cations Corp., 937 F.2d 258, 266-

67 (5th Gir. 1991), cert. denied, 112 S. C. 1956 (1992): C. A

May Marine Supply Co. v. Brunswi ck Corp., 649 F.2d 1049, 1056

(5th Gr.), cert. denied, 454 U. S. 1125 (1981). W review Byrd's

remai ni ng points of error under the clearly erroneous standard.

See Fed. R Cv. P. 52(a); Lockette v. G eyhound Lines, Inc., 817

F.2d 1182, 1185 (5th GCr. 1987).

Byrd' s second point of error, alleging that the nagistrate
erred in finding that he had settled his clains wwth regard to
Detective Harrison, also fails. Wile the parties disagree as to

the terns of the settlenent, there is evidence in the record to



support the magi strate's finding that Byrd had at | east settled
his clainms against Detective Harrison. |In fact, at the

concl usion of the hearing on Cctober 10, 1991, Byrd hinself
consistently testified that he considered the noney to be a
settlenment of his clains with respect to the Gty of Lufkin and
Detective Harrison, but not with respect to Oficers Foster and
Bi vens. W cannot hold that the magistrate's finding that a
settl enent agreenent existed between Byrd and Detective Harrison
was clear error. As a result, the enforcenment of the settlenent
agreenent was within the inherent power of the district court.

Seattle-First Nat'l Bank v. Manges, 900 F.2d 795, 800 (5th Cr

1990) .

Byrd's third point of error cones to us in an interesting
procedural setting such that we cannot decide the point on appeal
and nust remand to the district court. The magistrate found that
Byrd's clains against Oficers Foster and Bivens were tine-barred

by Fed. R Gv. P. 15(c) and Schi avone v. Fortune, 477 U S. 21,

29 (1986), because the officers did not receive notice of the
suit until alnost one and one-half years after the expiration of

the applicable two year Texas statute of limtations.* See Oaens

4 Under Schi avone, relation back is governed by four
factors, all of which nust be satisfied: (1) the basic claim
must have arisen out of the conduct set forth in the orignal
pl eadi ngs; (2) the added party nust have received sufficient
notice that it would not be prejudiced in maintaining its
defense; (3) the added party nust or should have known that, but
for a mstake concering identity, the action would have been
brought against it; and (4) the second and third requirenents
must have been fulfilled within the applicable limtations
period. 477 U S. at 29.



v. Ckure, 488 U.S. 235, 249-50 (1989); Elzy v. Roberson, 868 F.2d

793, 794 (5th Gr. 1989); see also Tex. Cv. Prac. & Rem Code
Ann. 8§ 16.03(a) (Vernon 1986); Burrell v. Newsone, 883 F.2d 416,

419 (5th Gr. 1989). During the pendency of this appeal,
however, the Federal Rules of Civil Procedure have been anended,
fundanentally altering Fed. R Cv. P. 15(c) which governs the
relation back of amendnents. This court applies the newrule to

pendi ng appeal s unl ess application of the new rule would cause

"mani fest injustice.” Skoczylas v. Federal Bureau of Prisons.
961 F.2d 543, 546 (5th Gr. 1992). Application of the new rule
in the case at bar would not work such injustice. See id.

Under Schi avone, the critical issue in this case would have
been whether the added party had notice of the suit prior to the

expiration of the limtations period. See Schiavone, 477 U. S at

29; Skoczylas, 961 F.2d at 545. This is no |longer the case. The
express purpose of the anmendnent of Rule 15(c), as indicated by
the advisory commttee, was to change the result in Schiavone.
Fed. R Cv. P. advisory comnmttee note (1991 anendnent). The
fundanmental difference between the Schi avone rule and the anended
Rul e 15(c) is that, instead of requiring notice within the
limtations period, relation back is allowed as |ong as the added
party had notice within 120 days following the filing of the
conplaint, or longer if good cause is shown. Fed. R GCv. P
4(j); Skoczylas, 961 F.2d at 545.

Byrd submtted his anended conplaint namng Oficers Foster

and Bivens for the first tinme as defendants on April 10, 1991,



approxi mately 355 days after the original conplaint was fil ed,
and al nost one and one-half years after the expiration of the
applicable limtations period. There is no evidence in the

record that either officer had notice of the suit before the

anended conplaint was filed. Therefore, the anended conpl ai nt
does not relate back to the date of the original petition and
Byrd's clains against the officers are tinme-barred unless Byrd

can denonstrate good cause for his delay in nam ng them as

defendants. Fed. R CGv. P. 15(c) & 4(j); see Skoczyl as, 961
F.2d at 545. Because this new rule did not take effect until
Decenber 1, 1991, the magistrate did not have the opportunity to
exam ne Byrd's clai munder the anended Rule 15(c). As a result,
the district court's dismssal of Byrd's clainms against Oficers
Foster and Bivens as tine-barred is vacated, and the issue is
remanded for a determ nation of whether, under the new Rule
15(c), there was good cause for Byrd's delay in nam ng Foster and
Bi vens as def endants.
L1l

Accordingly, we AFFIRM the dism ssal of Byrd's clains
agai nst Detective Harrison; we VACATE the dism ssal of Byrd's
clains against Oficers Foster and Bivens as tine-barred and
REMAND for consideration in light of the anended version of Fed.

R Cv. P. 15(c).



