IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4278
Summary Cal endar

BECKY H. ALEXANDER
Pl ai ntiff-Appellant,
V.

RI CHARD | EYOUB
Cal casieu Parish District Attorney's Ofice
through its Duly elected representative
District Attorney, ET AL.,

Def endant s,

RI CHARD | EYOUB, etc.,
DAVI D KI MBLE, Assistant District Attorney and
LESTER ROBERTSON, Assistant District Attorney,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
91 CV 2208

July 2, 1993

Bef ore GARWOOD, JONES, and EM LI O GARZA, Circuit Judges.”
EDITH H JONES, G rcuit Judge:

This case cones to us on appeal froma district judge's

order granting absolute immunity to two prosecutors in aforfeiture

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



action. W cannot uphold the finding of absolute inmunity, and so
must reverse and remand for determ nation of qualified imunity and
ot her i ssues.

The genesis of this case was the inpoundnent of the
plaintiff's car pursuant to drug charges filed in Cal casi eu Pari sh,
Loui siana, alnost five years ago. Al t hough the prosecutor
voluntarily dism ssed the drug charges a year |ater, the appellant
never received her car back fromthe parish sheriff. According to
her brief on appeal, the district attorney vowed to hold on to her

car regardless whether there was sufficient proof that she was a

drug trafficker. A year after the dismssal of the charges,
plaintiff attenpted to retrieve her car and finally filed a | awsuit
instate court. On August 9, 1991, a nonth before plaintiff's case
was set for trial, the assistant district attorney finally
instituted formal forfeiture proceedi ngs agai nst the vehicle. On
Cctober 15, 1991, the plaintiff filed this 42 U . S.C. 8§ 1983 action
agai nst the defendants all egi ng deprivation of her constitutional
rights because of the confiscation and untinely attenpt at
forfeiture of her car.

The defendants filed a notion to dism ss on the ground of
absolute immunity. The notion was granted by the court, and M.
Al exander has appealed to this court. Whet her a def endant
possesses absolute immnity fromsuit is a question of |aw, thus,

we reviewthe district court's deci sion de novo. Walter v. Torres,

917 F.2d 1379, 1383 (5th Cr. 1990); Halferty v. Pulse Drug Co.,

864 F.2d 1185, 1188 (5th Cr. 1989).



A defendant's imunity fromsuit depends on the function

he performs, not on the position he holds. Farrish v. M ssissipp

State Parole Board, 836 F.2d 969, 974 (5th Cr. 1988). Mandating

a "functional" approach to immunity even in regard to prosecutors,
the Suprenme Court has "generally been quite sparing in its

recognition of clains to absolute official imunity." Forrester v.

Wite, 484 U S 219, 224, 108 S. C. 538, 542, 98 L.Ed.2d 555
(1988).

In this case, the district court relied upon Inbler v.
Pacht man, 424 U.S. 409, 96 S. C. 984, 47 L. Ed.2d 128 (1976), which
held that prosecutors are absolutely immune fromsuit for damages
for civil rights violations conmtted during the prosecution of
cases. The court also relied on a recent Third Crcuit case

Schrob v. Catterson, 948 F.2d 1402 (3d Cr. 1991), for the

proposition that I nbler applies to civil forfeiture proceedi ngs as
a speci es of prosecution. The court concluded that these appell ees
are entitled to absolute imunity.

The court's reading of Schrob is too broad. W do not
di sagree that under Inbler and Schrob, a prosecutor nust possess
absolute immunity when initiating and presenting the state's case
inacivil forfeiture action, but Schrob also explicitly held that
the retention and managenent of property obtained under the
forfeiture statutes is an admnistrative duty which is covered by
no nore than qualified inmunity. Schrob, 948 F.2d at 1419. See
al so, Coleman v. Turpen, 697 F.2d 1341, 1346 (10th G r. 1982) (no

absolute immunity for a prosecutor for the managi ng and post-tri al



di sposition of seized property not used as evidence). Schr ob
accordingly reversed and remanded for further consideration a
plaintiff's claimthat the prosecutor unreasonably bargained the
terms on which he would release property seized initially for
forfeiture.

Because this case was dismssed on the pleadings and
because the scope of a prosecutor's qualified imunity inregardto
civil forfeiture proceedi ngs poses novel questions, we decline to
fashion a general rule for qualified inmmunity at this tine. W do
agree with the basic proposition expressed in Schrob that sone
aspects of a prosecutor's participation in activities related to
forfeiture, like his participation in a search pursuant to warrant,

see Marrero v. Gty of Hialeah, 625 F.2d 499, 505-06 (5th Grr.

1980), may not be part and parcel of his prosecutorial duty and
should gain no nore than qualified imunity. For "admnistrative
or investigatory functions that are not an integral part of the

judicial process,"” only qualified immunity is available. Rykers v.
Al ford, 832 F.2d 895, 897 (5th Gr. 1987). W do not necessarily
agree, however, with Schrob's apparent holding that the way in
whi ch a prosecutor bargains for release of forfeited property--any
nmore than his negotiation of a plea bargain for crimnal charges--
is outside of the prosecutorial function.

What is clear is that under applicable | aw, whoever held
Ms. Al exander's property was required to institute a forfeiture

proceedi ng pronptly. The necessity for filing a pronpt civil

forfeiture proceeding is enshrined in the Suprene Court and Fifth



Circuit |aw United States v. $8,850, 461 U. S. 555, 103 S. C

2005, 76 L.Ed.2d 143 (1983); United States v. $23,407.69, 715 F.2d

162 (5th Cir. 1983). That this duty exi sted does not nean that the
prosecutors who breached it shed their absolute i munity because of
the breach--if they were acting as prosecutors in doing so rather
than as nere custodi ans or adm nistrators.

The issue of inmmunity nmay becone unnecessary to resolve
this case, however, if appellant's claimfalls under the anbit of

Parratt v. Taylor, 451 U S. 527, 101 S. C. 1908, 68 L.Ed.2d 420

(1981) and Hudson v. Palner, 468 U S. 517, 104 S. C. 3194, 82

L. Ed. 393 (1984). Parratt and Hudson hold that no constitutional
claim nmay be asserted by a plaintiff who is deprived of her
property by the aberrant act of state officials unless state |aw
fails to afford an adequate post-deprivation renedy. Parratt, 451
US at 543, 101 S. C. at 1917; Hudson, 468 U. S. at 533, 104 S
Ct. at 3204. This court has previously found that Louisiana |aw
provi des an adequate renmedy for negligent deprivation of personal

property. Marshall v. Norwood, 741 F.2d 761, 763 (5th Gr. 1984);

Brewer v. Blackwell, 692 F.2d 387, 394 (5th GCr. 1982); MRae V.

Hanki ns, 720 F.2d 863, 869 (5th Gr. 1983). M. Alexander in fact
pursued a state court renedy |l ong after her patience with official
i ntransi gence shoul d have been exhausted. The existence of that
remedy may well trunp a claim of a constitutional violation,
because it neans that the state has not taken her property w thout

procedural due process protections. Conpare Matthias v. Bingley,

906 F.2d 1047 (5th Gr. 1990). Ms. Al exander does not deny the



adequacy of the renedy: she conplains only that the prosecutors
sought and obtained a continuance of her state court trial, a
probl emthat we cannot address. While there appears to be a strong
possibility that, even assumng only qualified imunity of the
prosecutors, M. Alexander cannot state a 8§ 1983 claim for
procedural due process violation, we vacate and remand for further
pr oceedi ngs.

For the foregoing reasons, the judgnent of the district

court dism ssing appellant's case is VACATED and REMANDED.



