UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4265

MAX AND LI LLY W DER,
Petiti oners-Appel | ants,
ver sus
COW SSI ONER OF | NTERNAL REVENUE SERVI CE

Respondent - Appel | ee.

Appeal fromthe United States Tax Court
(22688- 81)

(January 12, 1993)

Bef ore JOHNSQON, GARWOOD, and JONES, Circuit Judges.
PER CURI AM !

This is an appeal fromthe United States Tax Court,
Dallas Division, by Max and Lilly Wder contesting a penalty
against themfor tax fraud. On appeal the Wders argue that the
tax court was clearly erroneous in its findings. W disagree
wth this argunent as to Max Wder and affirmthe tax court.
However, as is conceded by the Conm ssioner, we vacate the

portion of the judgnent against Lilly Wder.

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, we have determned that this
opi ni on shoul d not be published.



BACKGROUND

Max W der has operated a whol esal e j ewel ry busi ness si nce
1956. In 1967, at the conclusion of an audit of his 1964-1965 tax
returns, Wder was given an inadequate records notice which
detailed various deficiencies in his record keeping practices.

Upon conducting an audit of Wder's incone tax returns
for 1973 and 1974, the IRS found that many of these record keeping
defi ci enci es conti nued. Al t hough Wder represented during the
course of this audit that all his sales were docunented by
i nvoi ces, a revenue agent determ ned they were not. The agent al so
determned that the proceeds of all Wder's sales were not
deposited into bank accounts and that Wder wused unrecorded
cust oner checks or cash receipts to purchase i nventory. Wder al so
made an interest-bearing loan to another individual during the
years under audit, requesting that paynents of interest be nade
directly to his daughter. No record of these interest paynents was
kept by Wder, and he did not report the incone.

Wil e auditing Wder's incone tax returns for 1975, 1976
and 1977, the IRS found that many of these conditions persisted.
Wder's failure to correct the fundanental deficiencies in his
record keeping practices, his failure to record all sales and his
failure to deposit all receipts in the bank forced the IRS to
review Wder's bank deposits and cash expenditures in order to
determne his true taxable incone for the years 1973-77. Thi s
anal ysis established that Wder had omtted nmassive anounts of

taxabl e income fromhis returns for each of these five years. For



i nstance, Wder represented in financial statenents that he had a
profit or gross profit of approximately $180,000 in 1974 and
$150,000 in 1975 while his tax returns reflected a net profit of
only $3,893.00 in 1974 and a net operating | oss of $33,508 in 1975.

At the conpletion of the audits, the I RS determ ned t hat
at | east part of Wder's underpaynent in tax for those years was
due to fraud. It accordingly assessed an additional 50% penalty
for the underpaynment pursuant to section 6653(b) of the Internal
Revenue Code. The tax court agreed, finding that the |arge scale
under st atenent of inconme over the five year period, the failure to
mai nt ai n adequat e books and records (particularly in light of the
| RS' s previous adnoni shnment), and the practice of using unreported
custoner checks or cash to purchase inventory, established that at
| east part of the taxpayer's underpaynents of taxes were due to
fraud. The tax court further found that the taxpayer's failure to
heed the IRS s notice regarding the i nadequacies in his books and
records negated any consideration of his | ack of business training
as a mtigating factor to his fraud.

DI SCUSSI ON

Both parties agree that in assessing the tax court's
determ nation of fraud we nust use the "clearly erroneous" standard
of review. Appellants admt that this is a very high standard.
The United States Suprene Court elaborated on this standard in

Anderson v. City of Bessener City, 470 U S. 564, 105 S. C. 1504,




84 L.Ed.2d 518 (1985). I n Anderson the court stated that the
clearly erroneous standard

plainly does not entitle reviewing court to

reverse the finding of the trier of fact

sinply because it is convinced that it would

have decided the case differently. . . . If

the district court's account of the evidence

is plausible in light of the record viewed in

its entirety, the court of appeals my not

reverse, even though convinced it had been

differently sitting as a trier of fact it

woul d have weighed the evidence differently.

Where there are two perm ssible views of the

evi dence, the factfinder's choi ce between them

cannot be clearly erroneous.
Anderson, 470 U. S. at 573-74, 105 S. . at 1511

Agai nst this high standard of review Wder presents two
argunents. Nei t her one, however, even if taken as true, would
reach the level of clear error demanded by the Suprenme Court in
Anderson. Wder first asserts that the tax court found only that
he had acted illegally half the tinme, which by sone spurious
reference to statistics, proved that the court's findings were
clearly erroneous. W /I der al so contends that because of his unique
and tragic history, the court did not correctly determne his
intent with regard to fraud. The tax court heard these argunents
and chose not to believe them Even if we were to find sone nerit
in Wlder's argunents, we do not find it inplausible for the tax
court to have nmade its contrary choice. Therefore, there is no
basis on which to find the tax court to be in clear error.

As to the charges of fraud against Lilly Wder, the
governnent has i n essence confessed error. The Conm ssi oner states

in his brief that:



The tax court's decision nevertheless fails to
di stingui sh between Max Wder and Lilly Wder
for this purpose. Thus, we concede the tax
court decision should be nodified by vacating
the determnation that Lilly Wder is liable
for the additions to tax for fraud. . . . As
so nodi fied, however, the tax court's decision
shoul d be affirned.

Since both parties agree that Lilly Wder shoul d not be |iabl e,

j udgnent should be refornmed in this respect.

t he

Accordi ngly, the judgnent is AFFI RVED wi t h respect to Max

W | der and VACATED in respect to Lilly Wder.

AFFI RVED in Part, VACATED in Part.



