UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-4194

UNI TED STATES OF AMERI CA,
PLAI NTI FF- APPELLEE

VERSUS

BENTON M LEY and BI LLI E MARI E TAYLOR
DEFENDANTS- APPELLANTS.

Appeal fromthe United States District Court
for the Eastern District of Texas
(:91 CR 86 1)

( Decenmper 23, 1992 )

Bef ore REAVLEY, SM TH and DEMOSS, Circuit Judges.
DEMOSS, Circuit Judge:”

Def endants Benton Mley ("Mley") and Billie Marie Taylor
("Taylor") appeal their convictions for several counts including
conspiracy to manufacture nethanphetam ne. W affirm the

convi cti ons.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



.  FACTS & PROCEEDI NGS BELOW

During the Sumrer of 1991, Benton Mley ("MIley") approached
Paul MIIls, the owner of a chem cal supply business near Houston.
Mley said that he was in possession of stolen chemcals from
MIls's warehouse and that he was unsuccessfully attenpting to
manuf act ure nmet hanphetam ne with the chemicals. MIlls, who was a
pai d governnent informant, gave M| ey the pager nunber of a person
who could supply the illegal chem cals. In reality, the pager
bel onged to an undercover Houston narcotics officer, D Manbro.

From July 7, 1991 through July 19, 1991, Mley called the
pager repeatedly. Mst of their conversations were recorded and
pl ayed for the jury. During the course of these discussions
Di Manbro agreed to sell Ml ey 55 pounds of ephedrine for $25, 000.
They agreed to consunmate the sale in a restaurant parking lot in
Li berty, Texas on July 19, 1991.

Mley arrived at the restaurant in a pickup truck driven by
his sister, Jacquelyn Mley ("Jacquelyn"), with a passenger, his
girlfriend, Taylor. Wen D Manbro arrived at the restaurant, M|l ey
| eft the pickup truck and entered the officer's vehicle. Ml ey was
carrying a briefcase, presunmably containing the purchase noney.
However, MIley opened the briefcase and produced a sawed-off
shotgun and a bottle of nitric acid threatening Di Manbro wi th bot h.
Taylor imedi ately entered the officer's car, renoved t he cont ai ner
of ephedrine, and placed it in the bed of the pickup truck. Mley
then put the shotgun and the acid back in the brief case, and

Tayl or returned the briefcase to the pickup truck. Eventually, the



surveillance officers began approaching and D Manbro fled his
vehicle. Mley, Jacquelyn and Tayl or were arrested.

On July 20, 1991, officers of the Houston Police Departnent
were called to the hone of Randal Yanez ("Yanez") and Robin
Hut chi nson (" Hutchinson"), MIley's niece. Yanez and Hut chi nson
told the officers that they had discovered itens in their garage
that did not belong to themand which they felt were unsafe. Yanez
directed the officers to heating mantel s, gl assware, chem cals, and
ot her itens used to manufacture net hanphetam ne. During the trial,
Mley testified that he put all of these itens into the garage.

Ml ey, Taylor, and Jacquelyn were tried before a jury on an
ei ght count superseding indictnent. During the trial, Jacquelyn
pled guilty to count 4, possessing a firearmin relation to a drug
trafficking offense, and count 5, being a felon in possession of a

firearm The jury convicted both Ml ey and Tayl or of the renaining

counts:

Count 1: conspiracy to manufacture nethanphetamne in
violation of Title 21 U S.C. § 846;

Count 2: possession of a |listed chemcal with the
i nt ent to manufacture nethanphetamine in
violation of Title 21 U S.C. § 841(d)(1);

Count 3: possession of a firearm in relation to a drug
trafficking crinme in violation of Title 21 U S.C. 8§
924(c); and

Counts 7 and 8: possession of an unregistered firearmin

violation of Title 26, U S.C. § 5861



Ml ey was al so convicted of count 6, being a felon in possession of
a firearmin violation of Title 18, U S.C. § 922(0Q).

Mley was sentenced to life inprisonnent under count 1, 120
mont hs consecutive inprisonnent for count 3, and 120 nonths
concurrent inprisonnent for counts 2, 6 and 7. Tayl or was
sentenced to 292 nonths inprisonnent for count 1, 120 nonths
consecutive inprisonnment for count 3, and 120 nonths concurrent
i nprisonment for both counts 2 and 8. Both M| ey and Tayl or appeal
their convictions.

[1. Entrapnment

Mley raised entrapnent as an affirmative defense. Thi s
def ense requires defendant to show that (1) he was induced by the
governnment to commt the offense, and (2) he was not predi sposed to

commt the offense. United States v. Pruneda- Gonzal ez, 935 F. 2d

190 (5th Cr. 1992). Mley has the initial burden to prove that
t he governnent's conduct created a substantial risk that an of fense
woul d be commtted by a person other than one ready to commt it.
Then the burden shifts to the governnment to prove beyond a

reasonabl e doubt that the defendant was predi sposed to commt the

crinme. United States v. Johnson, 872 F.2d 612 (5th G r. 1989).
Ml ey's entrapnent defense was rejected by the jury, and this court
"l ooks to the evidence to determ ne whether, view ng reasonable
inferences and credibility choices in the light nost favorable to
the Governnent, a reasonable jury could find, beyond a reasonable
doubt, that the defendant was predi sposed to conmt the offense."

Id.; United States v. Arditti, 955 F.2d 331, 342 (5th Cr. 1992).




Mley clains that the governnent failed to neet its burden to
prove predisposition. H's argunent primarily centers on his own
testinony that he cane to MIIls's warehouse for plunbing supplies
and that D Manbro and MI|s repeatedly insisted that he manufacture
met hanphet am ne. The jury sinply chose not to believe this. Mley
further argues that the governnent, through its informant, MIIs,
i nduced himinto purchasing the illegal chem cals because MIIs
gave hi mthe undercover agent's beeper nunber and supplied himw th
a thernoneter and adapter to use in manufacturing the
met hanphet am ne.

The governnent points to other evidence showing Mley's
predi sposition: (1) Mley initiated the first discussion MIIls
concerning the manufacture of nethanphetam ne; (2) MIley sought
after officer D Manbro after receiving his pager nunber and being
told D Manbro could supply illegal chemcals; (3) Mley repeatedly
contacted DiManbro in this regard; and (4) D Manbro nade ot her
contacts in which Mley intimted he was currently manufacturing
nmet hanphet am ne and needed nethylamne to provide it in powder
form W hold that the governnent presented sufficient proof of
Ml ey's predisposition.

I11. Conspiracy and Possession O fenses

Mley was convicted under counts one and tw of the
i ndi ctment, which charge, respectively, that Mley (1) conspired,
inviolation of 8§ 846, to manufacture nethanphetam ne in violation
of 8§ 841(a)(1l), and (2) possessed ephedrine, a listed chem cal,

with the intent to manufacture nethanphetamne in violation of 8§



841 (d)(1). Mley asserts that he was inproperly prosecuted for
the sanme offense because the evidence at trial shows that
possessi on of ephedrine, which is puni shable under § 841(d) (1), was
the only proof that he was involved in the conspiracy in violation
of 8 846, therefore, the governnent incorrectly applied 8§
841(a)(1).

Congress' interest in enacting 8§ 841(d) was to provide for

prosecution of certain behavior, possession of chem cals, that

coul d not be reached under 8§ 841(a). United States v. Perrone, 936
F.2d 1403 (2nd Gir.), clarified, 949 F.2d 36, 37-38 (2nd Cir. 1991)
(8 841(d) does not disturb prosecution under 8841(a), instead
8841(d) allows for the prosecution of additional behavi or which may
not be reachable under 8841(a)). Congress provided a |ighter
penalty (10 yrs. maxi num) under § 841(d) than under § 841(a)(1) (10
yrs. mninmum. Ml ey asserts that the evidence failed to prove
that he engaged in any crimnal conduct beyond that which is
prosecut abl e under 8§ 841(d). Mley relies on Perrone in which the
Second Circuit reversed a conviction for a 8§ 841(a)(1) violation

because the evidence was sufficient to showonly a violation of 8§

841(d). Id., citedin United States v. Stone, 960 F. 2d 426, 431 n. 1
(5th Gr. 1992) (Stone's conviction under 8 841(a)(l1l) upheld
because the basis for conviction was not nerely defendant's
possessi on of ephedrine; it was his nunmerous expressions of intent
to manufacture nethanphetam ne). Mley is correct that under
Perrone and Stone, there nust be additional evidence to support a

conviction of the 8 841(a)(1l) conspiracy beyond the m ninmm



necessary to sustain a conviction under 8 841(d). 1d. However,
such additional evidence exists in this case, as outlined in the
next section of this opinion, nmaking Perrone inapplicable here.

This case passes nuster under Blockburger! because both

of fenses require proof of a fact not necessarily required by the
other, even with the substantial overlap in the proof offered at

trial. United States v. Stovall, 825 F.2d 817, 822 (5th Cr. 1987).

Here the essence of the conspiracy charge was the agreenent to
manuf act ure net hanphet am ne. In no way was possession of a

precursor chem cal necessary to that offense. United States V.

Prati, 861 F.2d 817, 822 (5th Cr. 1988). Likew se, no agreenent
was necessary for a conviction under 8§ 841(d). Mley was properly
convi cted and sentenced for both of fenses.
| V. Sufficiency of the Evidence

I n deci di ng sufficiency of evidence, the Court shall determ ne
whet her, when viewing evidence and all inferences that nmay be
reasonably drawn fromthat evidence in a light nost favorable to
the jury's verdict, a rational jury could have found essenti al

el emrents of the of fense beyond a reasonabl e doubt. United States v.

Zuni ga-Salinas, 945 F.2d 1302 (5th Cr. 1991). The el enents
necessary for a drug conspiracy are (1) the existence of an
agreenent to manufacture nethanphetam ne, that each defendant had

(2) know edge of the agreenent and (3) voluntarily participated in

1 Bl ockburger v. United States, 284 U.S. 299, 52 S. Ct. 180, 76
L. Ed. 306 (1932).




the conspiracy. United States v. Carter, 953 F.2d 1449, 1454 (5th

Cr. 1992).

Ml ey and Taylor assert that there was insufficient evidence
to support the jury's verdict on count one because there was no
evidence of an agreenent to manufacture nethanphetam ne. Ml ey
mai nt ai ned throughout the trial that he was acting on his own
behalf in attenpting to acquire ephedrine. Neither Jacquel yn nor
Taylor are referred to in the tapes; only an agreenent between
MIls, the informant, and Mley is eluded to in the tapes. Mley
concludes that viewing the -evidence nost favorably to the
governnent, the only agreenent was between Mley, MIls and

Di Manbro. See United States v. Martino, 648 F.2d 367, 404-405 (5th

Cir. 1981) (there can be no indictable conspiracy with a governnent
informer; a governnment agent cannot be a co-conspirator). Mley
contends that the only evidence |inking Jacquel yn and Taylor to the
conspiracy is their presence at the scene of the arrest.

The following is an outline of the evidence presented by the
governnent that clearly established a conspiracy to manufacture
met hanphet am ne anong M| ey, Taylor, and/or unknown ot hers:

(1) Inhisinitial contact wwth MIls, Mley told himthat he

knew who had burglarized his warehouse, that he had
bought phenyl acetic acid fromthe burglars, and that he

was "cooking it" w thout success;

(2) During one of Mley's discussions with MIIs about the
manuf act ure of net hanphetam ne, Taylor was with him

(3) MIlls told Mley that the pager nunber he gave Ml ey
belonged to a person who could furnish him wth
chem cal s;



(4)

(5)

(6)

(7)

In Mley's first conversation with D Manbro, he told
Di Manbro t hat he ot her unnaned persons were attenptingto
make mnet hanphet am ne;

In a conversation with D Manbro, who returned Mley's
page, Mley told D Manbro he woul d be willing to exchange
met hanphetamne for a gallon of nethylamne 40%
Subsequently, Mley told D Manbro that he could not do
the transaction as an exchange because the people with
whom he was wor ki ng woul d not agree;

In another conversation with D Manbro, Mley told him
that he wanted ephedrine "to go into a venture with his
people from California for the manufacture of
met hanphet am ne. " Mley responded to Di Manbro's
guestions regardi ng probl ens i n the manuf acturi ng process
by stating that he felt "these other people were doing
[ sonet hing] wong," and "we just can't get it to go and
|'"ve lost a |ot of noney."

In several taped conversations where the transaction to
sel |l ephedri ne was being set up, M|l ey reveal ed that nore
peopl e were involved in the conspiracy.

a) On July 17, 1991, Mley told D Manbro that his
"people fromout in California® were in town, and
that there would not be a problem with the asking
price for the ephedrine. Mley also said that the
"California people" had everything they needed,
except the ephedrine. Mley also bragged that the
group manuf actured seven pounds of nethanphetam ne
per day.

b) During the norning of July 18, 1991, Mley and
D Manbro briefly discussed the antici pated sal e of
ephedrine, and then MIley again spoke about his
failed manufacturing attenpts. He told Di Manbro
that he obtained a thernometer fromMIIls and that
he had four or five people "look at it with hinf' to
see if he could produce nethanphetam ne.

c) When M| ey and Di Manbro agreed to neet in a parking
lot in Liberty, Texas, Mley said that he would
probably be bringing a guy from California because
"it's his noney." Ml ey explained that his man
could confirmthe authenticity of the chem cal, and
then Ml ey would hand over the noney to D Manbro.

d) Di Manbro recorded anot her conversation confirm ng
the tinme for the exchange. Mley said he would
bring a couple of girls instead of the man from



Cali fornia, because he needed soneone to "cover his
back. "

e) On the day of the sale, Mley arrived at the
restaurant with Jacquel yn and Tayl or. Di Manbro was
wearing a body recording device and was nonitored
t hroughout the transaction by other agents.
Di Manbro asked to see the noney, and M| ey took the
briefcase from Taylor and exited the truck. Upon
entering D Manbro's car, Mley pulled out of the
briefcase a shotgun and held it on D Manbro while
t he wonen noved the chemcals fromthe car to the
truck. Taylor then retrieved the briefcase from
Ml ey while Jacquelyn held a revol ver on D Manbro.

f) Tayl or's purse contained a reci pe for manufacturing
met hanphet am ne. Her fingerprints were also found
on another recipe for nethanphetam ne found at
Ml ey's niece' s house.

Inlight of Mley's statenents to Di Manbro and MIIls, Taylor's
possessi on of nethanphetamne recipes, and Mley and Taylor's
forci bl e di spossession of the chem cals fromDi nmanbro, we hol d t hat
the verdicts were supported by sufficient evidence.

V. Taylor's Sufficiency of the Evidence Argunents

Tayl or challenges the sufficiency of the evidence on her
convi ctions for possession of ephedrine, possession of afirearmin
relation to a drug trafficking crinme and possession of an

unregi stered firearm

1) Possession of Ephedrine.

Title 21 U S.C. 8§ 841(d) requires proof that a defendant
know ngly and i ntentional |l y possessed a precursor chem cal with the

intent to nanufacture a controlled substance. United States V.

Martinez, 950 F.2d 222, 224 (5th Cr. 1991).

10



The evi dence shows that Tayl or renoved t he bucket of ephedrine
fromofficer DiManbro's car herself. Taylor argues that there is
no evidence that she knew that ephedrine was in the bucket. The
governnent asserts that from the circunstances surroundi ng her
acquisition of the bucket, one could infer that she knew the
contents. Moreover, the governnent invokes the Pinkerton? rule to
hold Taylor liable for all subsequent offenses of her co-
conspirators, commtted in furtherance of the conspiracy.

2) Possession of a firearm in relationto a drug

trafficking crine (count 3) and possession of an
unregi stered firearm (count 8).

The el ements for a violation of Title 26, U. S.C. 8§ 5861(d) are
the knowi ng possession of a sawed-off shotgun that has not been

registered as required. United States v. Anderson, 885 F.2d 1248

(5th Gr. 1989). To obtain a conviction for using a firearmin a
drug trafficking crinme, the jury had to find that the defendant,
during or in relationship to a drug trafficking crinme, used or

carried, a firearm United States v. O nck, 889 F.2d 1425, 1431

(5th Gir. 1989).

Wiile sitting in D Manbro's vehicle, Mley opened his
briefcase, renoved the firearmand pointed it at D Manbro. Tayl or
then retrieved the ephedrine fromthe back seat, and M| ey returned
the firearmto the briefcase. Subsequently, Taylor retrieved the
bri ef case. Clearly the weapon was used in the course of a drug

offense. Taylor clains that there is no evidence that she saw the

2 Pinkerton v. United States, 328 U.S. 640, 66 S.Ct. 1180, 90
L. Ed. 1489 (1946).

11



gun, and thereafter, knew that it had been returned to the
briefcase. W agree with the governnent that when she retrieved
the briefcase, it was reasonable to conclude that she knew the
firearmwas in the briefcase because it was plainly visible while
Mley held it on D Manbro but no | onger visible when she retrieved
the briefcase. However, the governnent also correctly points to
Pi nkerton to hold her liable for the firearmoffenses commtted in
furtherance of the drug conspiracy.
VI. Sentencing

The district court's sentence wll be upheld as long as it

results from a correct application of the guidelines to factua

findings which are not clearly erroneous. United States V.

Sarasti, 869 F.2d 805, 806 (5th Cr. 1989). The applicable
sent enci ng gui del i ne for conspiracy to manufacture net hanphetam ne
is US S.G 8§ 2D1.4, and that guideline requires U S.S.G § 2D1.1
to govern, as if the object of the conspiracy - the manufacture of
met hanphet am ne - had been conpl eted. If the conspiracy was
unconpleted or if no drugs were seized, the district court shal
approximate the amount. See U S.S. G 8§ 2D1.4, comment notes 1 and
2. Here no working | ab was sei zed, so the district court estimated
the anount of nethanphetam ne producible using the negotiated
anount of ephedrine, fifty-five pounds.

Initially, Tayl or chal | enges t he district court's
approxi mati on based on the negotiated sale of fifty-five pounds of
ephedri ne. She argues that because the ephedrine was never

wei ghed, either before or after the arrests and seizures, the

12



district court's use of the fifty-five pound figure was clearly
erroneous. The governnent responds that the negotiated anount
controls the base level offense, and therefore, whether the
ephedrine was ever weighed is inmmterial. Furthernore, MIISs'
uncontradi cted testinony indicated that he supplied the governnent
wth fifty pounds of ephedrine to use in the reverse sting
operation. However, the difference between the anount of ephedrine
negotiated for and what MIls actually supplied would not change
t he gui deline cal cul ati ons.

Both Taylor and M|l ey contend that the district court should
not have used U S.S.G 8§ 2D1.1 to determ ne the offense |evel
because certain chem cals necessary for nethanphetam ne production
were m ssing, and therefore, the conpletion of the conspiracy was
i npossi ble. This argunent is not supported by the evidence. There
are two nethods for manufacturing nethanphetam ne: the P2P net hod
and the ephedrine nethod. Berens, the forensic chem st for the
D.E.A, testified that using the ephedrine nethod, fifty-five
pounds of ephedrine could produce fifteen to twenty kil ograns of
pure net hanphet am ne. Al t hough, the chem cals found in Houston
were those necessary for the P2P nethod of production, as was the
adul terated phenylacetic acid brought by Mley and Taylor to
Li berty, Texas, Berens testified that nethanphetam ne by either
process coul d be manufactured with t he anount and type of equi pnent
obt ai ned from Yanez and Hutchi nson's garage. Additionally, MIley
told DiManbro that his "California people"” had everything they

needed, except the ephedrine for the production of net hanphet am ne.

13



The district court did not erroneously find that fifty-five
pounds of ephedrine would produce 14.96 kilograns of pure
met hanphet am ne, resulting in an offense | evel of 40 for Tayl or and
of fense |l evel of 44 for Mley. Under |evel 44, M| ey was sentenced
to life 1inprisonnent. Taylor's crimnal history category was
determ ned to be level 1, and coupled with an offense | evel of 40,
a guideline range of 292-365 nonths resulted. The district court
chose to sentence Taylor to the |lowest figure of the range, 292
nmont hs i npri sonnent.

Because Taylor and Mley fail to denonstrate that the district
court either incorrectly applied the guidelines or applied themto
clearly erroneous fact findings, their sentences wll not be
di sturbed.

VII. NMtion to Suppress

At trial, the governnent introduced several itens renoved from
Yanez and Hut chinson's garage. Yanez and Hut chi nson had call ed the
Houston Police Departnment to their honme upon their discovery of
items in their garage that did not belong to them and which they
felt were unsafe. Yanez directed the officers to heating mantel s,
gl assware, chemcals, and other itens wused to nanufacture
met hanphetam ne. During the trial, Mley testified that he pl aced
all of these itens into the garage.

Mley filed a notion to suppress all of the itens renoved from
the garage, arguing that the itens were obtained by the police in

an illegal search that was conducted without a warrant and with a

14



coerced consent. The district court overruled the notion. On
appeal, MIley nakes the sane contentions.

The wuncontroverted evidence established that the initial
di scovery of the itens was by private citizens, Yanez and
Hut chi nson, and therefore, no governnment action occurred unti
these private citizens requested the police to "cone and take away
these things." A "search" by private citizens does not invoke

Fourth Amendnent protection. Coolidge v. New Hanpshire, 403 U S

443, 487-490 (1971); United States v. Ramrez, 810 F.2d 1338, 1342

(5th Gr. 1987). The fourth anmendnent applies only to actions of
the governnent. When evidence is retrieved by a private
individual, it nmay be admtted at a crimnal trial. 1d. Moreover,
these individuals did not act as instrunents or agents of the
gover nnent because, "where the governnent has offered no form of
conpensation . . ., did not initiate the idea that [the private
parties] would conduct a search, and [the private parties] |acked
specific know edge that [they] intended a search, . . . " the
private parties are not instrunents or agents of the governnent.

ld., citing United States v. Bazan, 807 F.2d 1200, 1204 (5th G

1986) . The trial court's decision to deny Mley's notion to
suppress was correct.
VIIl. Governnment's Conduct
Ml ey argues that because the governnent supplied himwth
various itens to facilitate his manufacture of nethanphetam ne
including an anount of ephedrine that would insure his life

sentence, the governnent's conduct was outrageous and a viol ation

15



of his Fifth Anendnent right to due process. See United States v.

Russell, 93 S. . 1673 (1973). This argunent is simlar to the

sentencing entrapnent claimin United States v. Tobias, 662 F.2d

381, 386 (5th Cir. 1981).

The governnent asserts that Mley requested a drum of
ephedrine from the wundercover officer, and that a drum is
equivalent to fifty-five pounds. Furt her nore, during a
conversation with D Manbro in which D Manbro confirnmed that he
woul d deliver "about fifty-five pounds" of ephedrine to Ml ey,
Ml ey responded, "that'll work."

Governnent infiltration of crimnal activity is a recogni zed
and perm ssi bl e neans of investigation even though the governnent
agent supplies sonething of value to the crimnal. Tobias at 386.
However, the governnment may not instigate the crimnal activity,
provi de the place, equipnent, supplies and know how, and run the
entire operation with only neager assistance from the defendant

w t hout violating fundanental fairness. Id; See also, United States

v. Jones, 839 F.2d 1041, 1053 (5th G r. 1988) (Tobias is the outer
limt of ~conduct that wll not be considered outrageous;
governnent's conduct did not reach the |evel of outrageousness
found i n Tobi as because the governnent did not suggest schene, nor
did governnent pay for the necessary nmaterial or provide the |lab
site, governnent supplied scientific expertise and direction, as in
Tobias). In this case, the governnent's conduct was clearly not
out rageous especially giventhe fact that Mley initially contacted

the informant, MI I s.
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| X.  Sentencing CGuidelines
Ml ey contends that the Sentencing Reform Act required the
Sentenci ng Comm ssion to submt a report to Congress before the
guidelines <could take effect. Mley <contends that this
"requi renent” was not followed and t herefore the guidelines have no
| egal effect. This Court has previously held this argunent

invalid. United States v. Wiite, 869 F.2d 822, 829 (5th G r. 1989)

(the Court will not scrutinize the tineliness of reports intended
solely for the benefit of Congress).

Mley also contends that the guidelines are in violation of
the Presentnent Cl ause of the United States Constitution. Thi s

Court has |i kew se addressed this sane argunent in United States v.

Zapat a- Al varez, 911 F.2d 1025, 1027 (5th Gr. 1990) and held that

the guidelines do not violate the Presentnent C ause because
enabling | egislation for the guidelines was presented to and si gned
by the President.

AFFI RVED.
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