UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4169
Summary Cal endar

M CHAEL EDW N AJAYI ,
Petitioner,
ver sus
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(A27 891 263)

Novenber 19, 1992
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

The Board of I nmm gration Appeals affirnmed an i mm gration
judge's finding that appellant Aj ayi was deportabl e because he had
failed to maintain his student status as required by his visa.
Ajayi admtted during the i mm gration hearing that he was no | onger
attending an institution of higher |earning. Hence he admtted his
deportability pursuant to 8 U S . C 8§ 1251(a)(1)(O(i). Al ayi

appeal s, contending that this decision |acks substantial evidence

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



in support and that nunerous procedural and constitutional errors
were commtted in the course of the INS proceedings. W affirmin
part and vacate and remand in part.

Because Ajayi admtted that he was no | onger a student at
the tinme of his deportation hearing, and that he had been admtted
to the United States on a student visa, he essentially conceded
this ground of deportability. There is no support for his apparent
contentions that his marriage in February 1990 or incarceration
shortly before the deportation hearing sonehow mtigated his
failure to conply with the visa requirenent. Further, it is no use
to conplain that the immagration judge incorrectly referred to his
convi ction record as anot her ground for deportation, even after I NS
had wthdrawn that basis for its order to show cause. The BIA,
whose decision we review, corrected this error.

Aj ayi also asserts nunmerous procedural deficiencies in
hi s deportation proceedings. Contrary to the statenent at page 16
of INS's brief, it appears that Ajayi did tinmely submt a |ega
brief to the Bl A on appeal outlining his procedural argunents. A
copy of the brief is attached to Ajayi's reply brief in this court,
and al though no date stanp has been furnished, its certificate of
service indicates that it would have been filed tinely with Bl A
W note that while the brief contains the admnistrative case
nunber pertinent to Ajayi's deportation proceeding, it relates both
to the bond and deportation issues. The Board's decision nade no
reference to this brief, other than to state generally that

docunent s concerning A ayi's appeal of the deportation order and of



his bond determ nation proceeding were inproperly mxed in the
adm nistrative record. The Board then ignored the argunents nade
in Ajayi's brief, an oversight that has led INS to argue in this
court that A ayi waived nost or all of the procedural points he now
asserts. See, e.qd., INS brief pages 24-25.

The adm nistrative record before us is inadequate to
determ ne whether Ajayi actually filed an appellate brief with the
BI A, whether he filed it tinely, and whether BIA deliberately or
accidentally overlooked the argunents nmade in his brief. In a
somewhat simlar context, we held that the Board abused its
di scretion by i nadequately revi ewi ng t he appel | at e poi nts presented

by a petitioner. Medrano-Villatoro v. INS, 866 F.2d 132, 134 (5th

Cir. 1989). Wile Alayi's specific points of error brought before
the Board nmay have been too vague to support adequate
admnistrative review, his brief attenpted to explain in further
detail the basis of his claim of constitutional, statutory and

regul atory violations. See Townsend v. INS, 799 F.2d 179, 182 (5th

Cir. 1986). The Board abused its discretion in this case if it
declined to consider Ajayi's pro se brief solely because it
inartfully included argunents directed at his bond as well as
deportation proceedi ngs. The proper adm nistrative response woul d
have been to treat the deportation argunents in A ayi's deportation
appeal and the bond argunents in any appeal he had fil ed regarding
t he bond determ nati on.

G ven the uncertain state of the record, we cannot say

whet her the Board abused its discretion in this way. W |eave it



to the Board to reconsider its adm nistrative record on renmand and,
if appropriate, to reviewon the nerits A ayi's procedural clains.

For the foregoing reasons, the decision of the BIA is
affirmed in part, but vacated and remanded in part for further
proceedi ngs in accordance with this opinion. AFFIRMED in part,

VACATED and REMANDED in part.



