IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4150

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

DEVON ROY VWHYTE
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(CR 90 20048 01)

( Decenber 30, 1992 )

Bef ore GARWOOD, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Devon Whyte pled guilty in a plea agreenent to possession of
cocaine with intent to distribute, 21 U S.C. 88 841 (a) (1) and 841
(b) (1) (A). The plea agreenent stated that Wiyte was subject to
a mnimumterm of five years and a maximum term of twenty years

i nprisonnment, a mninumtermof four years supervised rel ease, and

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



a fine of up to $2,000, 000. During the sentencing colloquy
required by Fed. R Cim P. 11, the district court infornmed Wyte
of these terns. The penalties stated in the agreenent and by the
court during the plea colloquy, however, were incorrect. In truth,
Wiyte was subject to a mandatory mninmum term of ten years, not
five, a possible maximum term of Ilife, not twenty years, a
supervi sed release term of five, not four years, and a fine of
$4, 000, 000, not $2, 000, 000.

A sentencing hearing took place approximately one year after
the plea colloquy.! The district court at this tinme considered a
motion by Wiyte to withdraw his gquilty plea on grounds of
i nconpetence and the district court's failure to fulfill the
requi renents of Rule 11 during the colloquy. The court rejected
the conpetency claim but reserved decision on Wiyte's Rule 11
claim After sentencing Wiwyte to a fourteen-year term of
i nprisonnment plus five years of supervised release, the district
court denied his notion to withdrawthe guilty plea. The district
court held that its failure to inform Wwyte of the correct

mandat ory m ni mumand maxi nrumterns was harmnl ess error under United

States v. Bachynsky, 934 F.2d 1349 (5th Cr.) (en banc), cert.
denied, 112 S. . 402 (1991), for the total nunber of years in
Wiyte's sentence (nineteen) was |less than the possible maxi num
sentence of twenty years stated by the district court in the plea

col l oquy. Whyte has appealed to this Court.

1 Shortly after the colloquy, the district court granted
Whyte's notion to have Wiyte commtted for psychiatric
eval uati on.



The district court failed to inform Wiwyte of the correct
mandatory mninmum penalty, maximum penalty, and the term of
supervi sed rel ease. W have held that a district court's om ssion
of the mninmm and maxi num penalties during the plea colloquy
requi res automatic reversal; harml ess error reviewis i napplicabl e.

United States v. Pierce, 893 F.2d 669, 678-79 (5th Cr. 1990);

United States v. Martirosian, 967 F.2d 1036, 1039 (5th Gr. 1992)

(district court's om ssion of the mandatory m ni mum penalty). In
addition, there is nothing in the record that firmy suggests that
Whyte, despite the district court's m sstatenents, had know edge of
the true terns of his plea. W therefore VACATE Wiyte' s convi ction

and sentence and REMAND i n order that he may repl ead.



