IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4128
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JAMVES M CHAEL DEM LI A,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 4:91-CV-168
~ March 19, 1993
Before KING DAVIS, and SMTH, G rcuit Judges.
PER CURI AM *

Dem lia argues that the Governnent breached its plea
agreenent "by the Courts [sic] use of the dism ssed counts of the
i ndi ctment being used to establish the offense |evel for
sentenci ng purposes.”" He argues that because the count of the
i ndictment to which he pleaded guilty indicated the anmount of
marijuana attributable to the of fense of conviction was 130
pounds, his sentence should not have been based on 1,027 pounds

of marijuana.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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A district court is not bound by the quantity of drugs
mentioned in the indictnment or in the plea agreenent, "but may
wth the aid of the presentence report, determne the facts

relevant to sentencing." United States v. Garcia, 902 F.2d 324,

326 (5th Cr. 1990)(quoting U S.S.G 8§ 6B1.4(d)). Further, an
exam nation of the record reveals that Demlia agreed to the
1,027-pound figure in the plea agreenent.

Demlia also argues that the district court should not have
accepted the plea agreenent if it intended to count the dism ssed
charges in calculating his sentence. The district court accepted
a plea agreenent which stipulated that 1,027 pounds of marijuana
were attributable to Demlia. The court used that anmount to
sentence Demlia. Demlia s argunent is without nerit, and the

judgnment of the district court is AFFI RVED



