IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4091
Summary Cal endar

CARL E. JACKSOQN,
Pl ai ntiff-Appellant,
vVer sus
W LLAMETTE | NDUSTRI ES, | NC.
Def endant - Appel | ee,
and
WAYNE PARKER and BI LL KI NG
Movant s- Appel | ees.

Appeal fromthe United States District Court for
the Western District of Louisiana
89 CV 2740

April 23, 1993
Bef ore REAVLEY, JONES and EM LIO M GARZA, Circuit Judges.
PER CURI AM !
Carl E. Jackson, pro se, appeals the district court's

dismssal of his retaliatory discharge suit against his forner

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



enpl oyer, Wllanette Industries, Inc. (WIllanette) and his forner
superiors, Wayne Parker and Bill King. W affirm
| . BACKGROUND

Jackson, a black nmale, began full-tinme enploynment with
WIllanmette in August 1980. In July 1985, Jackson contacted the
EECC, conplaining that Wllanmette's pronotion policies
di scrimnated against racial mnorities. The EECC chose not to
pursue Jackson's conplaint, but did issue a right-to-sue letter
in April 1986. In June 1986, Jackson sued WIll anette for
engagi ng in discrimnatory enploynent practices, in violation of
Title VII of the Cvil R ghts Act of 1964. In March 1987, during
t he pendency of Jackson's original Title VIl action agai nst
Wl anette, Jackson was fired for "rank insubordination."

Jackson subsequently brought this suit, claimng that Wl lanette
had fired himin retaliation for suing Wllanette over its
mnority enpl oynent practices.

Wil anmette enpl oyees testified that, while Jackson conti nued
to satisfy production goals, his attitude toward work, his fell ow
supervi sors and superiors, and Wl lanmette began to deteriorate
about the tine that Jackson first contacted the EEOCC. Specific
i nstances are discussed in the district court's January 30, 1992
menor andum opi nion, and the trial testinony indicates that these
were not isol ated occurrences.

I n Septenber 1986, Jackson net with two of his superiors,
pl ant manager King and plant superintendent Gary Henphill. King

and Henphill infornmed Jackson that if Jackson did not inprove his



attitude and work "as a nenber of the teamt he would be
term nated, regardless of the | egal consequences to Wllanette.?
After the Septenber 1986 neeting, Jackson's attitude apparently
inproved for a while, and his production | evels were maintained.
On February 27, 1987, King net individually with Jackson and
each of the other supervisors in order "to evaluate their work
for the prior year and to di scuss nmanagenent issues." Wen the
nmeeting turned to managenent practices, Jackson pressed King
about Wllanette's mnority pronotion record. As the
conversation deteriorated, Jackson (1) stated that his
performance woul d not change until WI Il anette abandoned its
di scrim natory enpl oynent practices, (2) accused King of trying
to fire him (3) conplained that King was too concerned with
production goals, and, ultimately, (4) told King that his
attitude would not inprove until King was fired or resigned.
Jackson and King al so exchanged charges that each was racist.
Ki ng concl uded that Jackson's statenent that his attitude
woul d not inprove until King was term nated was a direct
challenge to his authority, constituting "rank insubordination."”
Coupl ed with Jackson's poor attitude and prior insubordinate
behavi or, King, on behalf of WIllanette, decided to fire Jackson,

whi ch he did on March 2, 1987.

2 Wl lanmette contends that it treated Jackson
preferentially, "repeatedly excused intol erable conduct,"” and
"I nsul at ed" Jackson "from having to conply with Wllanette's
m ni mal conduct standards" because Jackson "filed a Title VII
claimand [WIlanette's] certainty that a cry of "retaliation,’
foll owed by additional expensive litigation, would result from
any disciplinary action taken against him" A R at 656.
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Jackson's enpl oynent discrimnation action ended in sumrary
judgnent in favor of WIllanette on March 20, 1989. Jackson
subsequently filed this retaliatory discharge action in Novenber
1989, seeking severance pay, reinstatenent, back pay, and
damages. Jackson's conplaint was tried, pro se, to the court.

At the close of Plaintiff's case-in-chief, the district court
granted Wllanette's Rule 41(b) notion to dismss, finding that
Jackson had failed to prove a prima facie case of retaliatory
di scharge.?®

1. DI SCUSSI ON
A DI SCOVERY OF JACKSON' S TAPE RECORDI NGS.

Jackson surreptitiously made tape recordings of both his
February 27th eval uation neeting with King and the March 2nd
nmeeting at which he was fired. Along with two other tape
recordi ngs of conversations purported to establish his good work
performance and to gauge reaction to his firing, Jackson's tapes
constituted the bulk of his evidence in this case. Despite their
obvi ous rel evance, Jackson repeatedly refused to produce the
tapes and attenpted to limt WIllanette' s discovery of their

content. Eventually, the district court ordered their

3 The district court had previously granted Wl lanette's
motion for partial summary judgnent denying Jackson severance pay
because Wl lanette's witten severance policy clearly denies
severance benefits to enployees fired for "serious m sconduct as
determned by [Wllanette] inits sole judgnent.” The district
court concluded that Wl lanette was entitled to determ ne that
"rank insubordination" constituted "serious m sconduct;" and
therefore, to deny Jackson severance benefits.

4



production. Jackson contends that his case was prejudiced by the
district court's order conpelling production of the tapes.

Control of discovery is commtted to the sound discretion of
the trial court, and this court will not reverse its discovery
rulings unless we find they are arbitrary or clearly
unreasonable. Mayo v. Tri-Bell Indus., 787 F.2d 1007, 1012 (5th
Cr. 1986). W wll afford the district court wide discretion in
determ ning the appropriate scope of discovery. Quintero v.

Kl aveness Ship Lines, 914 F.2d 717, 724 (5th Cr. 1990), cert.
denied, 111 S. . 1322 (1991).

WIllanmette is entitled to "obtain discovery regardi ng any
matter, not privileged, which is relevant to the subject matter
i nvol ved in the pending action" unless such discovery is
"unreasonably cumul ative or duplicative," obtainable from other
sources, or "unduly burdensone or expensive." Feb. R CQv. P.
26(b)(1).4 dearly, these tape recordings were "relevant to the
subject matter." Further, since Jackson had the only copies and
no manual transcriptions of the neetings were nade, the discovery
sought was neither "unreasonably cunul ative or duplicative" nor
obt ai nabl e fromother sources. Finally, since Wllanette nade it
clear that it would bear the cost of copying and transcribing the
tapes, the district court's order inposed neither undue burden

nor expense on Jackson.

4 Jackson argues erroneously that Wllanette failed to
show "substantial need" under Rule 26(b)(3). However, that
provision only applies to attorney "work-product” and simlar
mat eri al s.



B. JACKSON' S MOTI ON FOR RECUSAL.

Foll ow ng the district court's unfavorable ruling on
production of the tape recordings, Jackson noved to have Judge
VWal ter recused based upon his "exenplary inability to render an
unbi ased, [un]prejudic[ial] decision." Jackson failed to file
the "good faith" certification required by 28 U S.C. § 144.

Jackson conpl ains that Judge Walter's failure to assign
anot her judge to hear the recusal notion was prejudicial error.
However, since Jackson failed to conply with the requirenents of
28 U.S.C. 8§ 144, Judge Walter was not required to refer the
matter to anot her judge, Henderson v. Departnent of Public Safety
and Corrections, 901 F.2d 1288, 1296 (5th G r. 1990), nor did he
err in denying Jackson's notion. United States v. Branch, 850
F.2d 1080, 1083 (5th Gr. 1988), cert. denied, 488 U S. 1018, 109
S. . 816 (1989). Mdreover, Jackson fails to identify any
extra-judicial source of Judge Walter's bias. The only "proof"
offered in support of his notion of recusal is Judge Walter's
adverse ruling. This is sinply not enough. See Daniel son v.
Wnnfield Funeral Honme of Jefferson, Inc., 634 F. Supp. 1110,
1114-15 (E.D. La. 1986), aff'd in part, 820 F.2d 1222 (5th G r
1987).

C. PROPRI ETY OF SUMVARY JUDGMVENT ON SEVERANCE PAY

Jackson alleges that he was entitled to severance pay at the

time of his termnation, pursuant to Wllanette's "established

practices and agreenents," despite Wllanette's witten policy

granting the conpany discretion to deny severance benefits to



enpl oyees fired for "serious m sconduct as determ ned by
[Wllanette] inits sole judgnent." See supra note 2. Jackson's
only evidence to the contrary is the testinony of a fell ow
enpl oyee who, despite working for Wllanette for 26 years,
clainmed to have had no prior know edge of the witten severance
policy. W agree with the district court that Jackson failed to
rai se any issue of material fact sufficient to overcone sunmary
judgnent on his eligibility for severance pay.
D. SUFFI O ENCY OF THE EVI DENCE

The remai nder of Jackson's issues on appeal challenge the
sufficiency of the evidence to support the district court's
findings of fact. W wll not set aside the district court's
fact findings upon granting a Rule 41(b) involuntary di sm ssal
unl ess they are clearly erroneous. Inre Placid Gl Co., 932
F.2d 394, 397 (5th Gr. 1991). A factual finding is "clearly
erroneous"” when, "although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite
and firmconviction that a m stake has been commtted." Anderson
v. Gty of Bessener City, 470 U S. 564, 573, 105 S. C. 1504,
1511 (1985) (citation omtted). Having reviewed the entire
record on appeal and the trial testinony, we are not left with a
firmand definite conviction that the district court commtted a
m stake with regard to any of the fifteen alleged factual errors
rai sed by Jackson

AFFI RVED.



