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Before POLI TZ, Chief Judge, KING and BARKSDALE, Circuit Judges.
PER CURI AM *

Alcide Illa Ginon, proceeding pro se and in form pauperis,
appeal s the dism ssal of his civil rights action as frivol ous under
28 U.S.C. § 1915(d). Concluding that the district court abused its

di scretion, we vacate and remand.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

On August 18, 1988, officers Eddie Collins and WIlie Aaron of
the Port Arthur, Texas police departnent arrested Gi non on cocai ne
possessi on charges. Ginon invoked 42 U.S.C. § 1983, cl ai m ng that
Coll'ins and Aaron utilized excessive force in effecting his arrest.
At a Spears! hearing Ginon stated that after he offered the
cocaine in his possession to Collins and Aaron the officers beat
himwith their pistols, and ki cked and choked him causi ng broken
ribs and injury to one eye.? Follow ng that hearing, the
magi strate judge ordered the defendants served and appointed
counsel for Ginon.

After Ginmon rejected a $500 settlenent offer, appointed
counsel wunsuccessfully sought to w thdraw During the pretrial
conference, after the parties agreed to trial before a nagistrate
judge, Collins and Aaron renewed their offer. |Ignoring the advice
of his attorney, Ginon again refused to settle. The court then
grant ed appoi nted counsel's notion to w thdraw.

Shortly thereafter, acting sua sponte, the magistrate judge
i ssued an opinion recounting deposition testinony of Anita Al pough
whi ch indicated that Ginon started the altercation with Collins
and Aaron, and nedical opinion obtained by appointed counsel

indicating that Ginon suffered no broken ribs. The court also

. Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).

2 Ginon indicated that after the beating started he placed
sone of the cocaine in his nouth.



found that Collins and Aaron utilized only the force necessary to
prevent Ginon fromdestroying evidence and endangeri ng hi nsel f by
swal low ng the cocaine in his possession at the tinme of his
arrest.® The district court thus concluded that qualified inmunity
protected Collins and Aaron fromliability, and dism ssed Ginon's
action as frivolous under 28 U S . C. 8§ 1915(d). Ginmon tinely

appeal ed.

Anal ysi s

On appeal, Giinon maintains that the trial court dism ssed his
claimas frivol ous under section 1915(d) after maki ng i nperm ssi bl e
credibility assessnents. D sm ssals under section 1915(d) are
reviewable only for abuse of discretion.* As we repeatedly have
noted, however, while trial courts may factor credibility into the
section 1915(d) calculus, in doing so they nust be ever m ndfu
that they are "only for the purpose of determ ning whether a suit
is frivolous, not deciding the case on the nerits."?® A
section 1915(d) evaluation is not a trial on the nerits. Thus,
where the plaintiff alleges plausible and internally consistent

facts, the district court may not di sm ss under section 1915(d) by

3 The record provides scant support for these "findings."

4 Denton v. Hernandez, 112 S.Ct. 1728 (1992).

5 Wlson v. Barrientos, 926 F.2d 480, 482 (5th Cr. 1991)
(quoting Cay v. Estelle, 789 F.2d 318 (5th Cir. 1986)); Wsson v.
gl esby, 910 F.2d 278 (5th G r. 1990) (quoting Cay).



deciding to credit the defendant's account of events.® |In finding
that Collins and Aaron acted reasonably under the circunstances,
the court a quo necessarily chose their version of the facts over
Ginon's. The court acted inprovidently in dismssing under
section 1915(d) on the basis of such a credibility assessnment.’
Accordi ngly, we nust VACATE the judgnent appeal ed and REMAND

for futher proceedings consistent herewth.

6 Pedraza v. Meyer, 919 F.2d 317 (5th Cr. 1990) (citing
Wesson) .

! Coll'ins and Aaron argue that the district court properly
dismssed Ginon's suit as frivolous and in the alternative
properly found that qualified imunity entitled them to sunmary
j udgnent . We cannot accept either of these contentions. The
record denonstrates that Grinon's conpl ai nt, as suppl enented by his
Spears hearing testinony, did not |ack an arguabl e basis either in
law or in fact. Neitzke v. Wllians, 490 U S. 319 (1989).
Further, although Collins and Aaron ultinmately may denonstrate
their entitlenent to judgnent, even sunmary judgnent, on qualified
i munity grounds, the record before us reflects neither a sumary
judgnent notion nor the notice which nust precede a sua sponte
grant of such relief. See NL Industries, Inc. v. GHR Energy Corp.,
940 F.2d 957 (5th Gr. 1991) (district court may grant summary
j udgnent sua sponte only after adequate notice to adverse party).



