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Before REYNALDO G GARZA, H Gd NBOTHAM and EMLIO M GARZA,
Circuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Harold Brice was wrking on the deck of the MYV
Poi nt Dover in rough seas. A |large wave sent an untethered
box across the deck injuring Brice's back, right |leg, and knee.
Bri ce brought suit against his enployer Rowan Conpani es, |nc.
for hisinjuries in US D strict Court for the Eastern District of
Texas and demanded trial by jury. Rowan in turn filed a third-
party conplaint for indemmity fromPoint Marine, Inc., the owner of
the MV Point Dover. During jury selection, Brice and Point Marine
reached a "Mary Carter Agreenent," by which Point Marine agreed to
pay Brice $200,000 in exchange for its release and the return of
the first $100,000 of Brice's recovery from Rowan. Noti ng that
Brice and Point Marine now had a common interest at trial, Rowan
asked the district court for permssion to inquire of the venire
regarding the Mary Carter Agreenent. Rowan also contended that it
should follow, not precede, Point Marine in presenting its
defensive case to the jury. The district court denied both of
t hese requests. The jury awarded Brice $1,250,000 in danages,
approxi mately $350,000 nore than his counsel had asked for. The
court ordered a remttitur of $350,000, which Brice accepted, but
refused Rowan's |ater request for an additional reduction of
$100, 000 as credit for Point Marine's net paynment of $100,000 to
Brice. Rowan has appeal ed.
1.
Rowan first argues that it is entitled to a new trial on
grounds that Brice's testinony regarding Rowan's paynent and

subsequent term nation of gratuitous advances caused substanti al



prejudice and led to a punitive jury verdict. Rowan presented
itself as a very generous conpany in its opening statenent. |In an
effort to counteract this inpression, Brice testified that the
advances he had been receiving from Rowan were cut off once he
chose to seek a second nedi cal opinion. By Rowan's own adm ssi on,
Brice's nention of this incident was brief and not stressed by
Brice's counsel. Moreover, the district court responded to Brice's
reference to the amobunt of the advances he had received by
instructing the jury that such information was immterial and
shoul d not be considered. For this reason, Brice's statenent was

at worst "m sl eadi ng and i nappropriate,"” the phrase Rowan's counsel
used in lodging his initial objection. As such, the district
court's adm ssion of the statenents was harm ess error, if error at
all.

Rowan next clains that the district court inproperly refused
its request to conduct additional voir dire on the Mary Carter
settl enment reached by Brice and Poi nt Marine. Rowan was advi sed of
the settlenment during voir dire and, according to Rowan, asked the
court for permssion to question the jurors concerning the
agreenent before the jury was enpaneled. Brice and Point Marine,
on the other hand, maintain that Rowan nmade this request after the
jury had been selected. W need not resolve this question, for the
princi pal danger identified by Rowan--juror confusion--was
adequately handled by the district court's explicit rem nders to

the jury that Brice and Point Marine were on the sane side. Thus,

even if we assune that Rowan's request was tinely, we cannot say



that the district court abused its discretion in refusing to all ow
addi tional voir dire.

Rowan contends that the district court shoul d have altered the
order of proof after Brice and Point Marine had reached their
settlenment. According to Rowan, Point Marine's presentation of its
case after Rowan's caused considerable juror confusion: "Even
t hough Poi nt Marine shared a financial interest with Brice inthis
| awsuit, the Order of Proof caused the jury to perceive the case a
contest between Brice versus Rowan versus Point Mrine." Thi s
argunent also fails, for the court's express instructions that
Brice and Point Marine were aligned as a result of their settl enent
sufficiently reduced the risk of confusion.!?

Rowan' s next argunent has nore purchase. Brice retained d enn
Hebert, a vocational rehabilitation counselor, as an expert on his
future wage-earning ability. Brice did not call Hebert in his
case-in-chief. Rowan al so chose not to offer the testinony of its
expert. Rowan did, however, introduce portions of Hebert's
deposition in support of its contention that Brice was capabl e of
ear ni ng wages equal to those he nmade as a roustabout. At the close

of Rowan's case, Brice called Hebert as a rebuttal wtness. Over

. The Texas Suprene Court recently declared Mary Carter
agreenents "void as violative of sound public policy" on grounds
that such arrangenents generally "skew the trial process [and]
mslead the jury." Elbaor v. Smth, No. D 1163, slip op. at 19
(Tex. Dec. 2, 1992). W agree with the El baor court that Mary
Carter agreenents may have such deleterious effects in sone
circunstances. W do not, however, agree with Rowan that the
absence of additional voir dire and a nodified order of proof |ed
to a distorted jury verdict in this case. For this reason, we
cannot say that the district court commtted reversible error in
denyi ng Rowan's requests for these neasures.
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Rowan's objections, Hebert testified that Brice's capacity for
future enpl oynent was hanpered by several severe limtations.
Rowan attacks Hebert's testinony on procedural and substantive
grounds. Rowan argues that Hebert's testinony touched on several
matters that had not been previously raised. As such, the
presentation of Hebert as a rebuttal wtness was sandbaggi ng,
allowwng the views of Brice's expert to reach the jury while
bl ocki ng Rowan's. In addition, Rowan asserts that the bul k of
Hebert's testinony consisted of the type of groundl ess specul ation

this court has previously criticized. See, e.d., In re Aircrash

Disaster at New Ol eans, 795 F.2d 1230 (5th G r. 1986).

Brice contends that he informed Rowan that Hebert would be
called as a rebuttal wtness if Rowan chose to introduce parts of
Hebert's deposition as part of its own case. Brice further argues
that rebuttal was necessary because Rowan had distorted Hebert's
views by readi ng only sel ected portions of the deposition. Citing

Rodriguez v. Qdin Corp., 780 F.2d 491 (5th Gr. 1986), Brice

mai ntains that a district court does not abuse its discretion by
permtting rebuttal where, as here, new facts are brought out
during the defendant's case-in-chief.

Rowan al so clains that "Hebert canme to trial with credentials
and a specul ative opinion which can only be characterized as an
abuse and msuse of his position as an expert wtness." Brice
mai ntains that Hebert's predictions relating to his enploynent
prospects were well-grounded in fact. As to Hebert's credentials,

Brice points out that since Rowan brought out these alleged



deficiencies on cross-exam nation, this issue went to the wei ght of
his testinony. Since Hebert's views did not pertain to wholly
new matters and had sone basis in fact, we cannot say that the
trial court abused its considerable discretion in admtting this
testinony on rebuttal.

The jury specifically found Rowan 100% at fault for Brice's
injuries. Rowan appeals the district court's denial of its notion
for judgnment notw thstanding the verdict, claimng that the
"substantial evidence at trial established that both Point Mrine
and Brice were negligent and at fault in causing the accident."”

A jury verdict nust be upheld unless the evidence points so
strongly in one party's favor that reasonable nen could not arrive

at a contrary conclusion. Boeing Co. v. Shipman, 411 F.2d 365 (5th

Cir. 1969) (en banc). Rowan's show ng here does not approach this
ri gorous standard. Both Brice and Point Marine cite the testinony
of several wtnesses as support for the jury's verdict. The

district court did not err in denying Rowan's notion for JNOV.

After the remttitur of $350,000, Rowan filed a second notion
to reduce the anmount awarded to Brice by anot her $100, 000, the sum
paid by Point Marine as part of the Mary Carter settlenent. The
district court denied the notion, stating: "[C]onsidering the |l arge
anount of the remttitur, the judgnment should not be further
reduced by $100, 000, the ampount paid by the third-party defendant
Point Marine." Rowan contends that Hernandez v. MV RAJAAN, 841

F.2d 582 (5th GCr.), cert. denied, 488 U S. 981 (1988), requires




reversal, for the district court's refusal to grant credit for the
nmoney received by settlenent gives Brice an inperm ssible double
recovery.

We agree that Hernandez, rather than Leger v. Drilling Wl

Control, Inc., 592 F.2d 1246 (5th Cr. 1979), controls our review

of this question. An additional reduction of $100, 000 based on t he
settlenment is unnecessary, however, because it is apparent to us
that the district court took this into account in granting the
remttitur of $350, 000.

Rowan finally clains that the excessiveness of the jury's

verdict warrants a newtrial on the issue of damages. "This court
will not reverse a jury verdict for excessiveness except on the
strongest of show ngs. In addition, where, as here, 'the tria

court has invoked its discretion in granting a remttitur, our

scope of reviewis even narrower than usual.'" Knight v. Texaco,

786 F.2d 1296, 1299 (5th Cr. 1986) (citations omtted). Rowan
contends that Brice's clains of total and permanent disability and
a causal ly-rel ated back i njury were not supported by any scientific
evidence. This is untrue. The testinony of Brice's doctor and
rehabilitation counsel or provide a sufficient ground for the jury's
verdict. |In addition, the sumawarded to Brice, $900,000, is not
beyond the pale in light of the testinony of Brice's economc
expert that Brice would suffer an econonmic |oss of $777,000 as a
result of his total disability. Some of this testinony is indeed
at the boundary, but we cannot conclude that it stepped over, and

t hus cannot conclude that the district court abused its discretion



inadmtting it. The district court's denial of Rowan's notion for
a newtrial is affirnmed.

AFF| RMED.



