IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4033

JCEL HERNANDEZ- CASI LLAS,
Petitioner,
vVer sus
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(Al7 963 863)

(January 4, 1993)

Before KING WLLIAMS and SMTH, C rcuit Judges.
JERRE S. WLLIAMS, CIRCU T JUDGE: "

Petitioner, Joel Hernandez-Casillas, seeks review of a final
order of deportation entered by the Board of |Inm gration Appeal s
("BIA") and urges us to find himeligible to seek discretionary
relief fromdeportation pursuant to 8 212(c) of the Inmgration
and Nationality Act ("INA" or "Act"), 8 U S. C § 1182(c). Qur

authority to review such orders arises from§8 106(a)(1) of the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



INA, 8 U S.C. 8§ 1105a(a)(1l). Finding that the Bl A's decision was
proper and wholly within its discretion, we deny the petition and

affirmthe BIA s deportation order.

. FACTS AND PRI OR PROCEEDI NGS

Her nandez-Casillas is a native and citizen of Mexico and a
| ong-tine permanent resident of the United States. In April 1985,
Border Patrol agents observed Hernandez-Casillas assisting eight
Mexi can nationals to enter the country illegally across the R o
Grande River near Del Rio, Texas. He was arrested and ultimately
convicted of violating 8 U.S.C. 8§ 1325, which proscribes entry into
the United States "at any tine or place other than as desi gnated by
immgration officers" and forbids evasion of "exam nation or

i nspection by immgration officers.”

The I mm gration and Naturali zation Service ("I NS") i nmedi ately
began deportation proceedings and ordered Hernandez-Casillas to
show cause why he shoul d not be deported pursuant to 8 241(a)(2) of
the INA, 8 U S.C. § 1251(a)(2), which mandates the deportation of

any alien who has "entered the United States w thout inspection."?

L' While petitioner's case maneuvered through proceedi ngs
bel ow, Congress enacted the Immgration Act of 1990, Pub. L. No.
101-649, 104 Stat. 4978 (Nov. 29, 1990) ("I MMACT"), which, anobng
ot her things, recodified and renunbered the grounds for
deportation listed in 8 241. It also reorgani zed the text of
§ 212(c) without nodifying the substantive law. |d. at
8§ 602(d) (I MVACT's maj or revision of grounds for deportation in
INA § 241(a), 8 U.S.C. § 1251(a), "shall not apply to deportation
proceedi ngs for which notice has been provided to the alien
before March 1, 1991").

In the interests of clarity and consi stency, this opinion
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At his deportation hearing, Hernandez-Casil | as sought di scretionary
relief under 8§ 212(c), 8 U S.C. 8§ 1182(c), which at that tine
provi ded as foll ows:

Aliens lawfully admtted for permanent residence who

tenporarily proceeded abroad voluntarily and not under an

order of deportation, and who are returning to a | awful
unrel i nqui shed domcile of seven consecutive years, nmay

be admtted in the discretion of the Attorney Genera

W t hout regard to the provisions of paragraphs (1)-(25),

(30), and (31) of subsection (a) of this section.

The i mm gration judge deni ed Hernandez-Casil |l as's application
for a § 212(c) discretionary waiver on the ground that this relief
was unavailable to an alien who is deportabl e under 8 241(a)(2) of
the Act for having entered the country w thout inspection. That
i's, because the basis asserted for deportation -- uninspected entry
-- did not also constitute a basis for exclusion, the judge
concluded that Hernandez-Casillas was therefore ineligible for

di scretionary relief under 8§ 212(c).?2

W |
t hi

I, unless otherwise noted, cite to the pre-1990 INA insofar as
s version was utilized throughout the prior proceedings.

2By its literal ternms, 8 212 authorizes the Attorney
Ceneral to permt a permanent resident alien to reenter the
United States after a brief trip abroad, even though the resident
woul d otherwise fall within certain enunerated grounds for
exclusion fromthe country (i.e., grounds upon which the I NS nust
otherwise forbid an alien fromentering the United States).

The grounds for exclusion (33 total) overlap substantially
wth those for deportation (20). Conpare 8 U.S.C. § 1182(a) with
8§ 1251(a). Two offenses that nerit deportation, however, have no
correspondi ng anal ogue in the grounds for exclusion. 1l1legal
entry is one of these conspi cuous offenses; conviction of illegal
possession of certain firearns is the other. 8 U S C
§ 1251(a)(2) and (14), respectively.

Even though 8§ 212(c)'s express | anguage only nentions
discretionary relief fromgrounds for exclusion, the Board and
various courts, as set out nore fully bel ow, have issued a series
of decisions extending parallel relief fromgrounds for
deportation (i.e., grounds upon which the INS nust renbve an
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On appeal to the BIA Hernandez-Casillas argued that the INS
shoul d be required to charge hi munder § 241(a)(13) of the Act with
the nore serious underlying offense of assisting another alien to
enter the country illegally, a crinme that is a basis for both
excl usi on and deportation. Such a prosecution would render him
eligible for 8§ 212(c) relief. See 8 U S.C 88 182(a)(31) and
1251(a)(13). He further urged the BIAto hold that where an alien
is deportable under two grounds stenmm ng from the sane incident,
8§ 212(c) permts the waiver of a ground not listed if the "nore

serious" ground woul d be wai vabl e under that section.

The BIA rejected Her nandez-Casil |l as's reasoning but
nonet hel ess reversed the imm gration judge. 1n so doing, the Board
brushed aside its own 1979 deci sion in G anados, which heeded four
decades of BIA precedent in refusing to increase the statutory

grounds to which 8 212(c) could apply.® 16 I. & N. Dec. at 728.

alien fromthe United States). See, e.g., Matter of G anados, 16
. & N Dec. 726, 728 (BI A 1979)(hol ding that discretionary
relief under

§ 212(c) may be utilized in deportation cases "if [the] ground
for deportation is also a ground of [exclusion]" that may be

wai ved by the Attorney General under § 212(c)).

3 Indeed, 40 years have passed since the Board's first
deci sion concerning the availability of 8§ 212(c) relief to an
alien charged with illegal entry. Mtter of T-, 5 1. & N Dec.
389, 390 (BIA 1953). The Board held: "In view of the
specification in section 212(c) of the particular sections to
which this discretion may be directed, we do not believe that a
ground not enunerated therein can be the object of this form of
discretionary relief. W therefore find that section 212(c) is
i nappropriate to wai ve the ground of deportability set forth in
warrant of arrest[.]" A year later, in Matter of M, 5 1. & N
642, 647 (Bl A 1954), the Board concluded simlarly that "section
212(c) does not contain authority to waive the respondent's entry
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Notwi t hst andi ng this weal th of precedent and the statute's clarity,
t he Board noted the "generous spirit" of 8§ 212(c), which it terned
a "forgiveness statute," and opted for a "cleaner, sinpler”
approach that extended discretionary relief in all deportation
cases, except those situations where the Attorney GCeneral is
specifically forbidden to exercise discretion (i.e., cases

i nvol vi ng subversives and war crimnals). Matter of Hernandez-

Casillas at 4 (BIA January 11, 1990)("Hernandez-Casillas 1").

This limtation parallels the grounds for exclusion specifically
excepted fromthe reach of 8 212(c). INA § 212(c), 8 U S.C
8§ 1182(c). The BI A appealed to notions of fairness and | anmented

that the anomalous Iimtation inposed by its prior decisions "can
result in the total unavailability of relief fromdeportation for
| ongtinme resident aliens who, |ike the present respondent, nmay not
have commtted of fenses nearly as serious as those of other aliens

who are eligible for the section 212(c) waiver." Her nandez-

Casillas | at 3-4. Applying its new approach, the Board concl uded
that Hernandez-Casillas was eligible for relief under § 212(c)
because the ground asserted for deportation was not expressly

pl aced beyond the Attorney General's discretionary powers.

In April 1990 the INS referred the case to the Attorney
Ceneral pursuant to 8 CF.R 8 3.1(h)(1)(iii). In March 1991,

followng extensive briefing, the Attorney General 1issued a

W t hout inspection, which is a ground of deportation under
section 241(a)(2) but not a ground of excludability."
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t horough opinion that reversed the Board's decision and held that
8§ 212(c) relief is available in deportation proceedi ngs only when
a corresponding, statutorily-referenced ground for exclusion

exi sts. Matter of Hernandez-Casillas, Int. Dec. Att. Gen. March

18, 1991 ("Hernandez-Casillas 11"). The Attorney Cenera

enphasi zed the "di sruption to the statutory schene" that woul d fl ow
from the BIA s expansive reading of 8§ 212(c) and held that,
"[a] bsent sone supervening affirmative justification based upon a
requi renent of the Constitution or other applicable |aw, neither
the Board nor | may depart -- or, in this instance, extend an
earlier departure -- fromthe terns of the statute we are bound to
enforce.” |d. at 9, 11. Refusing to "wench away even further
from the statutory text," he remanded the case for further

proceedi ngs consistent with his opinion. 1d. at 11, 17.

Upon remand and in light of the Attorney Ceneral's deci sion,
the Board di sm ssed Hernandez-Casillas's appeal, holding that he
was ineligible for discretionary relief because entry wthout
i nspection is not a ground for deportation that can be waived. The
Bl A found no basis to warrant reconsideration of
Her nandez-Casill as's deportability and rejected his contention that
limts nust be inposed on INS's prosecutorial discretion in

sel ecting deportation charges.

Her nandez-Casillas tinely petitioned this Court for revi ew of

t he Board's deci sion.






1. DI SCUSSI ON
Her nandez-Casillas's appeal reduces to a single issue:
whet her the BIA properly concluded that he was ineligible for
di scretionary relief under 8§ 212(c) because he was charged with
uni nspected entry, a ground of deportation for which there is no

conpar abl e ground of exclusion that permts waiver.

Qur review of the BIA's decision is restricted. It is well
settled that great weight wll be given to an executive
departnent's adm ni strative interpretations. The Suprene Court has
spoken clearly: "An agency's construction of a statute it is
charged with enforcingis entitled to deference if it is reasonable
and not in conflict wwth the expressed i ntent of Congress."” United

States v. Riverside Bayview Homes, lInc., 474 U.S. 121, 131, 106

S.Ct. 455, 461, 88 L.Ed.2d 90 (1985); see also Chevron U S. A Inc.

v. Natural Resources Defense Council, Inc., 467 U. S. 837, 842-45,

104 S.C. 2778, 2781-83, 81 L.Ed.2d 694 (1984). Heeding this
deference to admnistrative specialization, the courts do not
cavalierly supplant their own construction of a statutory provision
for a reasonable interpretation nmade by the entrusted agency, even
if the court would have reached a different interpretation. See
Chevron, 467 U.S. at 844, 104 S.C. at 2782, 81 L.Ed.2d 694; see

al so Avoyell es Sportsnen's Leaque, Inc. v. Marsh, 715 F. 2d 897, 910

(5th Gr. 1983) (" Regardl ess of whether the court woul d have arri ved
at the sane interpretation, if the agency's interpretation is

reasonabl e the court nmust respect it."). 1In short, "unless there



are conpelling indications that the Board's interpretation is

wong," we are loath to disturb it. Canpos-Gardado v. INS, 809

F.2d 285, 289 (5th Gir.), cert. denied, 484 U. S. 826, 108 S.Ct. 92,
98 L.Ed.2d 53 (1987). Nothing in the |egislation before us

persuades that Congress intended a contrary result.

Petitioner advances a nunber of argunents in his attenpt to
circunvent the overt |anguage of § 212(c). In essence, Hernandez-
Casillas urges us to rewite § 212(c) by judicial action and
broaden di scretionary relief to include grounds of deportation that

possess no conparabl e grounds of excl usion.

As nentioned above, 8 212(c) on its face applies only to
per manent resident aliens who have travel ed abroad tenporarily and,
upon seeking to reenter the country, are excludable under certain
enuner at ed provi si ons. The statute grants the Attorney Cenera
extensive discretion to waive these grounds of exclusion and all ow
the alien to reenter. Al t hough expressly applicable only to
excl usi on proceedi ngs ained at returning aliens, the provision has
been liberally (and confusingly) stretched over tine through
various admnistrative and judicial decisions to rescue aliens

facing deportation as well.* But even under this nobre expansive

4 1n 1976, the Second Circuit held that the limtation of
8§ 212(c) relief solely to aliens facing exclusion, but not
deportation, was irrational and, thus, unconstitutionally
discrimnatory. Francis v. INS, 532 F.2d 268, 272-73 (2d Cr
1976). The court concluded that the Fifth Arendnent's equal
protection clause demanded a generous interpretation of 8§ 212(c)
that extended discretionary relief to aliens facing deportation,
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interpretation, which the INS itself now accepts as well-
established policy, the Attorney CGeneral limts his discretion to
al l ow wai ver of deportation only if there exists a corresponding,
statutorily-referenced basis for excludability. See, e.g.,
G anados, 16 1. & N. Dec. at 728; see al so, 3 CHARLES GORDON & STANLEY
MalLMAN, I nmgration Law and Procedure 8§ 74.02[3][Db], at 74-42

(1992) .

The Attorney General acknow edged the | ong-standing tradition
of extending 8§ 212(c)'s waiver authority to deportations, but he
di scerned no persuasive reason to allow waiver if the referenced

ground | acked a correspondi ng basis for excludability. Hernandez-

Casillas Il at 9. Indeed, the Attorney General observed that the

Board | acked statutory authority to allow waiver in cases not
explicitly nmentioned by Congress in § 212(c). To expand further,
he wote, would flatly defy the statute, which steadfastly limts

wai ver to the grounds specifically referenced in 8§ 212(a). |Id.

even though the criteria for deportation detailed in § 241(a)
were conspicuously different than that enunerated for excl usion
under 8§ 212(c). The INS adopted this generous construction of
§ 212(c) in Matter of Silva, 16 1. & N. Dec. 26 (BIA 1976) and
Matter of Hom 16 |I. & N. Dec. 112 (BIA 1977).

This Circuit has expressly reserved its assessnent of the
reasoning and holdings in Francis, Silva, and their progeny.
See, e.g., Byus-Narvaez v. INS, 601 F.2d 879, 881 n. 5 (5th Grr.
1979). We have, however, recognized the w despread acceptance of
the notion that the right to apply for discretionary relief under
8§ 212(c) extends beyond the narrow, literal |anguage of the
statute. 1d. The Service now concedes that § 212(c) relief is
generally avail able to deportable as well as excludable aliens.
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The Suprene Court has enphasized the Attorney GCeneral's
generous adm nistrative discretionininterpreting and inplenenting

the various provisions of the INA. INS v. Stevic, 467 U S. 407,

429 n. 22, 104 S.C. 2489, 2500 n. 22, 81 L.Ed.2d 321 (1984). W
find the ruling clearly relies upon a reasonable and proper

construction of the statute. This settles the matter.

Her nandez- Casi | | as advances sone specific argunments in the
attenpt to overcone the Attorney General's rule. W consider them
briefly inturn. He first argues that the Board's refusal to waive
a ground of deportation that does not have a correspondi ng ground
of exclusion "leads to absurd and unfair results." W recognize
the sonetinmes anomalous results that flow from the statute's
pecul i ar | anguage. W enphasi ze, however, Congress's pl enary power
to legislate who nay and may not enter the United States. Fiallo
v. Bell, 430 U.S. 787, 796, 97 S.C. 1473, 1480, 52 L.Ed.2d 50
(1977)("[T] he conditions of entry for every alien, . . . the right
to termnate hospitality to aliens, the grounds on which such
determ nation shall be based, have been recognized as natters
solely for the responsibility of Congress and wholly outside the

power of this Court to control.” (quoting Harisiades V.

Shaughnessy, 342 U.S. 580, 596-97, 72 S.Ct. 512, 522, 96 L.Ed. 586

(1952) (Frankfurter, J., concurring))); see also Fonseca-Leite V.

INS, 961 F.2d 60, 62 (5th Cr. 1992)("The power of Congress to
expel or exclude aliens is fundanental and plenary."). The Suprene

Court has consistently refused to |ook behind the exercise of
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discretionif a"facially legitinmte and bona fi de reason” supports

the disputed immgration |law. Kl eindienst v. Mandel, 408 U. S. 753,

770, 92 S.Ct. 2576, 2585, 33 L.Ed.2d 683 (1972); see also Fiallo,
430 U. S. at 794-95, 97 S.Ct. at 1479.

Congress can be taken as pl aci ng trenendous i nportance on the
requi renent that all aliens seeking adm ssion "shall be exam ned by
one or nore immgration officers at the discretion of the Attorney
Ceneral and under such regulations as he may prescribe.” | NA
§ 235(a), 8 U S.C 8§ 1225(a). The legislative history of the INA
"reveal s that Congress believed entry wi thout i nspection was one of

“the nore inportant grounds for deportation.'" QGunaydin v. INS

742 F.2d 776, 778 (3d Cir. 1984)(quoting H.R Rep. No. 1365, 82d
Cong., 2d Sess. (1952), reprinted in 1952 U S. CobE CoNG. & ADM N.
News 1653, 1715). When interpreting immgration statutes, which
have provided for the inspection of entering aliens since 1875,
courts have | ong recogni zed that inspection is a significant event
and represents "a major policy of our immgration law. " Bufalino
V. INS 473 F.2d 728, 731 (3d Cir.), cert. denied, 412 U. S. 928, 93
S.C. 2751, 37 L.Ed.2d 155 (1973). I ndeed, as the instant case

denonstrates, Congress has established crimnal penalties for

al i ens who evade exam nation or inspection. 8 U S C § 1325.

Congress drafted a specific statute that provides for the
deportation of aliens who enter the country w thout inspection

For legitimate policy reasons, it did not provide in terns for the
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excl usion of such aliens, exclusion that would thus qualify them
for discretionary relief under 8§ 212(c). There are no absurd and
unfair results justifying disturbing the Board's literal readi ng of

the statute.

Her nandez- Casi | | as next contends that the recent enactnent of
| MVACT requires that all grounds of deportation be waived,
regardl ess of whether a conparabl e ground of excl usion exists, and
t heref ore mandat es our reversal of the Bl A's decision. |n Novenber
1990, § 511(a) of | MVACT anended 8§ 212(c) to preclude the Attorney
Ceneral fromgranting relief to aliens "convicted of an aggravated
felony and . . . [who have] served a term of inprisonnent of at
| east 5 years." Hernandez-Casillas argues that since there is no
conpar abl e excl usi on ground that references aggravated felons, this
"evi dences Congressional intent that Sec. 212(c) is a flexible
remedi al statute which nmakes relief available even if there is no
conpar abl e exclusion ground." In [ight of |MVACT, petitioner
urges, it would be "sheer irrationality" to continue to insist that
merely wading across the R o Gande results in automatic
deportation while certain aggravated felons "convicted of very

serious and heinous crines" may apply for 8 212(c) relief.

Her nandez- Casil |l as, however, is sinply unable to cite any
express | anguage of | MMACT or persuasive discernnment of
congressional intent to buttress his argunent. The conspi cuous

absence of any change or enlargenent in the grounds for exclusion
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trunps any well -intentioned i npul ses to "patch up" Congress's plain
| anguage. W are not persuaded by the specul ati ve argunent that

Congress has said one thing when it really neant another.

W do not "attenpt to soften the clear inport of Congress'
chosen words whenever a court believes those words | ead to a harsh

result.” United States v. Locke, 471 U. S. 84, 95, 105 S.Ct. 1785,

1793, 85 L.Ed.2d 64 (1985). For over a century now, Congress has
sought to deter unlawful entry into the United States. W find no
intention to extend 8 212(c) relief to all deportation grounds
absent affirmative congressional action or an overriding
constitutional justification. Nei t her basis for nodification

exi sts here.

Her nandez-Casillas next argues that the BIA's decision is
arbitrary per se because the Board's inconsistent rulings apply
different standards to aliens simlarly situated. See Diaz-
Resendez, 960 F.2d at 497 ("The BIA acts arbitrarily when it

disregards its own precedents and policies wthout giving a

reasonabl e expl anation for doing so.")(quoting Israel v. INS, 785
F.2d 738, 740 (9th Cr. 1986)). Specifically, petitioner contends
that the Board has inconsistently applied the Attorney General's
standard denying 8 212(c) relief when no corollary ground of
exclusion exists that can be waived. Her nandez-Casillas cites

Matter of Julien, A35 557 064 (BIA October 17, 1991). |In Julien,

an unreported Board decision that carries no precedential value,
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the Board granted relief to Julien for a weapons charge even
t hough, 1ike uninspected entry, the violation had no conparable
ground of exclusion under § 212. Petitioner urges that these
anal ogous transacti ons were accorded di sparate treat nent nandati ng

reversal of the Board's deci sion.

W note that the BIA's decision in Julien was issued in
Cct ober 1991, seven nonths after the Attorney General's decisionin

Her nandez-Casillas Il. Absent additional information and in |ight

of the Attorney General's concl usive deci sion in Hernandez-Casillas

I'l, it appears likely that Julien was erroneously decided. The
Governnment so urges. But if thereis msapplication of the law, it
occurred in Julien. The soundness and controlling nature of the

Attorney GCeneral's earlier decision in Hernandez-Casillas |1

represents the INS' s official and unabandoned position.

The Attorney Ceneral's opi nion was adm ni stratively
dispositive, and it displayed fidelity to Congress's express
| anguage. Upon remand fromthe Attorney General, the BIA based its
decision wholly on his controlling determ nation. W cannot say
that, in the instant case, the agency abused its discretion by

"inexplicably depart[ing] fromestablished policies,” or that, in
the instant case, it rendered its decision "W t hout rational

explanation." D az-Resendez, 960 F.2d at 495. |In the case before

us, the Board conported precisely with established precedent, the

Attorney General's decision in Hernandez-Casillas Il. The Board's

15



possible msapplication in Julien of the controlling rule of

Her nandez-Casillas || does not denonstrate arbitrary and capri ci ous

behavi or in Hernandez-Casillas's case that conpels a remand to the

Boar d.

Finally, Hernandez-Casillas urges us to abandon our focus on
"conpar abl e grounds” and i nstead engage in an anal ysis that centers
on "underlying conduct."” He asks us to constrain INS's ability to
sel ect deportation charges and force the agency to charge himw th
smuggling aliens, a deportable offense that enjoys a corollary
ground of excl usion that can be waived under 8§ 212(c). He decries
I NS's "outcone determ native" approach that deliberately tries to
skirt discretionary relief by charging non-waivable offenses. He

refers us to Marti-Xiques v. INS, 713 F.2d 1511 (11th Cr. 1983),

vacated on rehearing, 724 F.2d 1463 (11th Cr. 1984), decided on
ot her grounds, 741 F.2d 350 (11th Cr. 1984).

In that factually simlar case, an alien was charged wth
uni nspected entry and snuggling aliens, two grounds for
deportability that arose out of the sanme incident. The court held
in a decision later vacated that since 8§ 212(c) relief was
avai l abl e for the nore serious snuggling charge, it should al so be
extended to the charge of entry w thout inspection, even though
uni nspected entry was not eligible for wai ver. The court, however,
limted its holding to cases where the charges arise fromthe sane

incident. Marti-Xi ques was charged with both alien snuggling and
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uni nspected entry. Because he was eligible for relief for the
smuggl i ng charge, he was al so deened eligible for waiver for the
illegal entry charge. Hernandez-Casillas has never been charged

w th anyt hing other than uni nspected entry.

Even if the case were a continuing authority, we would not be

persuaded. In Johns v. Dep't of Justice, 653 F.2d 884, 893 (5th

Cr. 1981), we stated that the INS s prosecutorial discretion is

"immune fromreview in the courts.” [footnote omtted]. Also in

Perales v. Casillas, 903 F.2d 1043, 1047-48 (5th Gr. 1990), we

hel d t hat agency action is exenpt from"abuse of discretion” review
if there are no statutory or regulatory provisions that inpose

constraints on the agency's discretion.

The comentators on immgration |aw al so stress that the | aw
is settled as to prosecutorial discretion. "It often happens that
an alien nmay be deportable on several charges. The enf or cenent
officials may select one or nore of these charges, each an
i ndependent basis for deportation. And the respondent ordinarily
cannot conplain because other charges were not brought against

him?" 3 GorRDON &  MaILMAN, Immgration Law & Procedure,

§ 72.03[1][c], at 72-67. As the BIA noted in its decision upon
remand, "when the Service chooses to initiate proceedi ngs agai nst
an alien and to prosecute those proceedings to a conclusion, the
immgration judge is obligated to order deportation if the evidence

supports a finding of deportability on the ground charged." Matter
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of Hernandez-Casillas at 3 n. 2 (BIA Decenber 19, 1991)(citing

Guan Chow Tok v. INS, 538 F.2d 36 (2d Gr. 1976); Matter of

Roussis, 18 I. & N Dec. 256, 258 (BIA 1982), and the cases cited
t herein). Petitioner's deportability as an entrant wthout
i nspection was established by unequi vocal evidence, and he did not

appeal the immgration judge's finding on this issue.

[11. CONCLUSI ON

We hol d that Hernandez-Casillas is deportable as charged for
uni nspected entry, an offense that cannot be waived under 8§ 212(c).
Al t hough his other deportable conduct (aiding aliens in illegal
entry into the U S.) has a conparabl e excl usion ground that would
offer the possibility of discretionary relief under 8 212(c), we
hol d the Attorney CGeneral's decision and the subsequent Bl A opi ni on
were correct and wholly within their considerable discretion. W
W Il not disturb their decisions. The petition for review nust be

deni ed and the deportation order is affirned.

AFFI RVED.
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