IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3985
Conf er ence Cal endar

HARRY ROBERTS,

Peti ti oner- Appel | ant,
ver sus
RI CHARD P. | EYOUB, ATTORNEY
GENERAL, State of Louisiana and
JOHN P. WHI TLEY, Warden, Loui siana
State Penitentiary,

Respondent s- Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 92-CV-2224 (E) 4
June 22, 1993

Before PCOLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *

Roberts was convicted of first degree murder and sentenced
to death in August 1974, under La. Rev. Stat. Ann. 14:30 (\West
1973). The inposition of the death penalty was annull ed and
Roberts was sentenced under La. Rev. Stat. Ann. 14:30.1 (West
1973) to life inprisonnment, without eligibility for parole,

probation or suspension of sentence for a period of twenty years.

State v. Roberts, 350 So.2d 130 (La. 1977).

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Also in effect at the tine that Roberts was convicted and
sentenced was La. Rev. Stat. Ann. 15:574.4 (West 1974).
Subsection B of that section provided, in pertinent part, that
"[n]o prisoner serving a |life sentence shall be eligible for
parol e consideration until his |ife sentence has been commuted to
a fixed termof years.™

Roberts will not have served twenty years of his sentence
prior to 1994. He has not been denied parole by the Parole Board
because, even under his own argunents, he is not presently
eligible to apply for parole and he has not obtained a commuted
sentence fromto the Governor to a fixed termof years.

Roberts has failed to present an actual, justiciable case or
controversy to this Court. See US. Const. Art. IIIl, 8 2, cl. 1.
The al | eged di spute between the Parole Board and Roberts "has not
ripened into the definite and concrete controversy" necessary for

the adjudication of the claim Cross v. Lucius, 713 F.2d 153,

159 (5th Cr. 1983). As of now, the controversy is hypothetical
and, as such, does not present this Court with the Article I
case or controversy requisite to its jurisdiction.

The dism ssal by the district court was a dism ssal of the
petition on the nerits. Because Roberts prematurely filed the
action in the federal system the dism ssal should have been
based on a lack of juridiction. There is no basis for federal
jurisdiction in this case and, therefore, the appeal is D SM SSED

for lack of federal jurisdiction.



