UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3968
Summary Cal endar

W LFRED GREENUP
Peti ti oner- Appel | ant,
ver sus

JOHN P. WHI TLEY, Warden
Loui siana State Penitentiary, ET AL.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(CA 92 Cv 2131)

( Septenber 27, 1993 )

Bef ore GARWOOD, JONES, and EMLIO M GARZA Circuit Judges.”
GARWOOD, Circuit Judge:

In this application for habeas corpus relief pursuant to 28
US C § 2254, petitioner-appellant WIlfred G eenup (G eenup)
chal l enges the circunstances under which he pleaded guilty to

attenpted first degree nurder. W affirm the district court's

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



deni al of habeas relief.
Facts and Proceedi ngs Bel ow

In early 1985, G eenup was arrested and charged with the first
degree murder of Sherman Wal ker, an officer with the Sheriff's
Departnent in the parish of St. John the Baptist, Louisiana. On
Septenber 16, 1985, the day his trial was set to begin, and after
the selection of several perspective jurors, Geenup's defense
counsel reached an agreenent with the prosecutor to all ow G eenup
to plead to a reduced charge of attenpted first degree nurder of
Wl ker . Foll ow ng sone discussion with his counsel and the
prosecutor, Geenup withdrew his fornmer plea and pleaded guilty in
open court to attenpted first degree nurder. The trial court
accepted his plea and sentenced himto a term of inprisonnent of
forty years at hard labor in the custody of the Louisiana
Departnent of Corrections.

Greenup filed an application for post-convictionrelief inthe
state trial court, raising the claim that his guilty plea was
involuntary. The trial court denied his application for relief and
his request for an evidentiary hearing in February 1987. Both the
Loui si ana Court of Appeal, Fifth Crcuit, and the Loui si ana Suprene
Court denied his petitions for review.

In 1988, Greenup, assisted by newy appointed counsel, filed
in the state trial court a second request for post-conviction
relief on the sanme grounds as his first. This time, the trial
court granted his request for an evidentiary hearing. Heari ngs
were held on June 20, 1990, July 6, 1990, and August 15, 1990.

Again, the trial court denied relief, and again the Louisiana



appel l ate courts declined to grant review of that denial.?

Greenup thereafter filed a petition for a wit of habeas
corpus inthe United States District Court for the Eastern District
of Louisiana, pursuant to 28 U S.C. § 2254, alleging tw grounds
for relief: (1) that his guilty plea was involuntarily entered,
and (2) that he was deni ed due process of | aw when the state failed
to amend the original indictnment in witing. Although G eenup was
represented by counsel in the second state proceeding, he has
pursued his federal habeas action pro se.

The district court initially referred this matter to the
United States Magistrate for hearings but later revoked this
referral upon its determ nation that a federal evidentiary hearing
was unnecessary because the state record was sufficient for
adj udi cation of G eenup's clains. The district court denied
Greenup's petition on the basis of the state court record. The
court granted a certificate of probable cause and all owed G eenup
to proceed on appeal in forma pauperis.

Di scussi on

Validity of the Guilty Plea

Greenup's first argunent before this Court is that he did not
enter his guilty plea to the charge of attenpted first degree
murder knowi ngly or voluntarily because he was never inforned of
the nature or consequences of the charge of attenpted first degree

murder, the elenents of the offense, or the maxi mum penalty he

. The Loui siana Suprene Court's denial w thout opinion of the
petition for reviewis recorded at State v. G eenup, 596 So.2d
203 (La. 1992).



m ght face. G eenup acknow edges in his federal habeas petition
that the statutes of first degree and second degree nurder, and
mansl| aughter, as well as the attenpt statute were read to him but
he clains that there is no evidence that he understood what he
hear d.

"On federal habeas review, a guilty plea which was voluntarily
entered by a def endant who understood the nature of the charges and
consequences of the plea will pass constitutional nuster." Hobbs
v. Blackburn, 752 F.2d 1079, 1081 (5th Cr.), cert. denied, 106
S.C. 117 (1985). Were the defendant had that understanding, the
plea is not constitutionally defective nerely because the trial
court did not explain the elenents of the offense. Davi s .
Butler, 825 F.2d 892, 893 (5th Cr. 1987). In order to enter a
know ng plea, the defendant nust be aware of the relevant
circunstances and understand the nature of the charges and the
consequences of his plea; he need not understand the technica
| egal effect of the charges against him Taylor v. Witley, 933
F.2d 325, 329 (5th Gr. 1991), cert. denied, 112 S.C. 1678 (1992).

The transcript of the proceedi ngs before the state trial court
on Septenber 16, 1985, reflects that the court infornmed G eenup of
the charge agai nst himand of rights he would waive if he pl eaded
guilty:

"THE COURT: In the matter No. 85-0007, State of

Loui siana Vs Wl fred Greenup, the defendant is present in

Court wth his attorney, M. Paul Aucoin, and |

understand that the State noves for a re-arrai gnnent of

a | esser charge?

MR. DALEY: That's correct, Your Honor. The State

woul d nove for re-arrai gnnent on the charge of attenpted
first degree nurder.



THE CLERK READS. W Il fred G eenup, on the 23rd day
of January 1985 you were charged with first degree
murder. That has been reduced by the State to attenpted

first degree nmurder of a police officer. How do you
pl ead?

THE COURT: M. G eenup, before you say anything
the Court has to nake certain assurances that you fully
under stand your plea. Your |awer and the district
attorney informne that you are going to enter a plea of
guilty to these charges which -- let the record reflect
he has not done at this tine. If you so do, you are

confirmng to ne that you received a copy of the charges
and have discussed themfully with M. Aucoin. That in
fact you are admtting to attenpted nurder of a police
of ficer; nanely, M. Sherman Wal ker, on or about the 6th
day of Novenber 1984. That you were an acconplice with
others in this crine and that by entering a plea of
guilty today you waive your right to atrial by jury and
your right to be confronted with witnesses by the State,
under oath, and your right against self-incrimnation as
wel | as your right to conpel witnesses to be present to
testify in your behalf; and you sign this plea and wai ver
agreenent. Do you udnerstand [sic] all of those things
that | have just item zed to you, sir?

MR, GREENUP: Yes.

[ THE COURT: ] Now, knowi ng all of those things, how
do you pl ea?

[ MR GREENUP:] GQuilty.™"
In his responses, Geenup acknow edged to the court that he
understood the charges he was admtting to and the rights he was

giving up by pleading guilty. These adm ssions are entitled to "a
strong presunption of verity." United States v. Stunpf, 827 F.2d
1027, 1030 (5th Gr. 1987) (quoting Bl ackledge v. Allison, 97 S.C
1621, 1629 (1977)).

In addition, G eenup has acknow edged in his habeas petition

before the district court that he was read the statutes on attenpt,

as well as first degree nurder, second degree nurder, and



mans| aught er .

Thomas Daley (Daley), the assistant district attorney in
charge of Geenup's nurder trial, testified at the August 1990
state court evidentiary hearing concerning the events surroundi ng
Greenup's guilty plea.? He stated that he entered into a plea
bargain with G eenup's counsel, Paul Aucoin (Aucoin), and that he
was present during a conversation between Geenup and Aucoin
concerning the plea bargain. "I was present when M. Aucoin went
over the charges that were being | evied against him | was present
when M. Aucoin read to himthe Crimnal Code Article on attenpt,
which set forth the fact that . . . the maxinumfor attenpted first
degree nmurder was to be fifty years." According to Daley, Aucoin
t ook several neasures to ascertain what a possible sentence m ght
be, including conferring with the trial judge about acceptable
sentences and calling the Louisiana Departnent of Corrections to
ask about the effects of a guilty plea on a termof inprisonnent;
Aucoin related his information to G eenup.

G eenup contends that he coul d not have recei ved a copy of the
charge agai nst him because the anended charge of attenpted first
degree nurder of Walker was never reduced to witing. It is
sufficient that G eenup, who had received the witten charge of

first degree nurder of Wal ker, was inforned of the el enents of the

2 Greenup chall enges Daley's testinony as self-serving. Both
Greenup and Daley testified at the state evidentiary hearings.
In denying Greenup's application for relief, the state court
inplicitly accepted Dal ey's testinony over that of G eenup.

Fi ndings of fact nmade after a state court evidentiary hearing on
the nerits of a petitioner's claimare entitled to a presunption
of correctness in a federal habeas proceeding. 28 U S. C 8§
2254(d). Geenup does not attenpt to rebut this presunption.
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charge when his counsel read to himthe statutes on attenpt and
first degree nurder.

Next, G eenup conplains that he did not understand the
consequences of his plea because he was not infornmed of the nmaxi mum
penalty he would face if he pleaded guilty. Wile the state trial
judge did not inform Geenup of the nmaxinmum sentence for a
conviction of attenpted first degree nurder before he accepted his
guilty plea, this does not automatically constitute error requiring
post -conviction relief. A state judge is not held to all the
standards of FeEp. R CRM P. 11(c), which directs the federal
district court to ensure that a defendant understand the limts of
penal ty before accepting a guilty plea. Stano v. Dugger, 921 F. 2d
1125, 1141 (11th Gr.) ("The plea colloquy, provided in Rule 11

, constitutes the constitutional mninmm requirenents for a
knowi ng and vol untary plea for federal courts, but that rule is not
bi nding on state courts"), cert. denied, 112 S.C. 116 (1991).°3

Moreover, there is evidence that Geenup was told of the
maxi mum penalty in conversations with his counsel and the district
attorney. Daley testified at the evidentiary hearing that G eenup
was read the statute for attenpt, which set forth the maxi num
penal ty:

"Q Did you or M. Aucoin explain to Wlfred

Greenup that, the nmaxinmum and m ninmum penalties for

attenpted first degree nurder?

A . . . The attenpt statute was read to him which

3 In this Court, Rule 11 does not set forth constitutiona
mnima for a guilty plea in federal court. See, e.g., United
States v. Johnson, No. 92-8057, slip op. 6416 (5th Gr. Aug. 26,
1993) (en banc).



clearly says that if the sentence is life then he woul d
receive a maxi numof fifty years. | know that that was
read to himat |east tw ce.

Q And when it was read to himwas it explained to
hi mthe m nimum penalty avail able to hinf

A Well, the statute is silent on the issue of

m ni mum \What was di scussed was the fifty years was the

max. The Judge woul d accept forty. H's choice was to

accept the forty or to go forward with trial. And he

agreed to accept the forty years."

The law of this Grcuit nmakes clear that a defendant is fully
aware of the consequences of his quilty plea as long as he
under st ands the extent of the sentence he m ght possibly receive.
United States v. Santa Lucia, 991 F.2d 179, 180 (5th G r. 1993).
G eenup was aware of the maxi mnum sentence possi ble and, therefore,
he was infornmed of the consequences of his plea.

There is sufficient evidence in the record before us to
support a concl usion that G eenup was i ndeed i nfornmed of the nature
of the charge agai nst himand of the consequences of a guilty plea
and that his guilty plea to the charge of attenpted first degree
mur der was knowi ng and vol untary.

Greenup also clains before this Court that his plea was not
vol untary because his counsel and the prosecutor threatened him
wth the death penalty if he refused to accept the plea bargain.
Al t hough he raised this issue before the state courts, G eenup did
not pursue this claimin the district court. "[A] contention not
raised by a habeas petitioner in the district court cannot be
considered for the first tinme on appeal fromthat court's denial of

habeas relief." Johnson v. Puckett, 930 F.2d 445, 448 (5th Gr.),
cert. denied, 112 S. C. 252 (1991).



Even were we to reach this issue, prior decisions of this
Court mandate that we conclude that the threat of the death penalty
did not of itself render involuntary G eenup's decision to enter
the offered plea bargain. "[1]t 1s well settled that a plea
bargain is not invalid per se because it is induced by fear of
receiving the death penalty or because in agreeing to the plea
bargai n t he def endant averts the possibility of receiving the death
penalty." Spinkellink v. Wainwight, 578 F.2d 582, 608 (5th Cr
1978) (citing Brady v. United States, 90 S.Ct. 1463, 1468 (1970)).
1. Sufficiency of the Arended | ndict nent

Greenup clains that he did not plead guilty to a sufficiently
anended i ndi ctnent. The original indictnent, charging him wth
first degree nurder, was never anended in witing, but was verbally
reduced to attenpted first degree nurder by the prosecutor during
t he pl ea proceedings.*

Greenup did not raise these clains in his state applications
for post-conviction relief and has not exhausted his state court
renmedies. The State of Louisiana has not challenged his federal

claimon the grounds that he fail ed to exhaust state renedi es. The

4 The State prosecutor did not expressly announce an oral
amendnent to the indictnent; instead, he infornmed the trial court
that Greenup would be re-arraigned on a different charge:

"THE COURT: In the matter No. 85-0007, State of
Loui siana Vs WIlfred G eenup, the defendant is present
in Court with his attorney, M. Paul Aucoin, and I
understand that the State noves for re-arrai gnnent of a
| esser charge?

MR. DALEY: That's correct, your Honor. The
State woul d nove for re-arrai gnnent on the charge of
attenpted first degree nurder."”
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exhaustion requirenent is not jurisdictional but rather is based on
principles of comty; it can, therefore, be waived. Bradburn v.
McCotter, 786 F.2d 627, 629 (5th Cr.), cert. denied, 107 S.C. 167
(1986). Nevertheless, "[a] finding of wai ver does not concl ude our
consideration, for a district court or a panel of this court may
consider that it should not accept a waiver, express or inplied."
McCGee v. Estelle, 722 F.2d 1206, 1214 (5th Cr. 1984) (en banc)
(holding that a district court or a panel of this Court may, inits
di scretion, either accept or reject a state's waiver of exhaustion
requi renent, or notice sua sponte the |ack of exhaustion).

Al t hough we are not unm ndful of the expense and tine that
have been expended in litigating this issue in the district court
and in briefing it before this Court, we conclude that the proper
course of action is to withhold consideration of this issue until
the courts of Louisiana have had the opportunity to pass on it.

We reach this conclusion for tw reasons. First, Louisiana
law is uncertain as to whether an unobjected-to oral anmendnent of
an indictnent to state a reduced charge suffices to give the trial
court jurisdiction of the offense charged by the anendnment or
whet her a witten amendnent i s necessary for that purpose. Second,
Greenup's entitlenent, if any, to federal habeas relief on this
particular claimis entirely dependent on the correctness under
Louisiana law of his assertion that the absence of a witten
anendnent to the indictnent wholly deprived the convicting trial
court of jurisdiction. W have no reason to doubt that the
Loui siana courts will afford G eenup relief if heis correct inhis

Loui siana lawjurisdictional assertioninthis respect; by the sane
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token, if he is not correct as to Louisiana law in this respect,
t hen he has no concei vabl e basis for federal habeas relief on this
particular claim
Concl usi on

For the reasons stated above, the district court's judgnent
denyi ng habeas relief is hereby nodified in the foll ow ng respect
only, viz, so far only as concerns the claimthat the convicting
court lacked jurisdiction because the indictnent was not properly
anended, the denial of relief is wthout prejudice to exhaustion of
state renedies on said claim in all other respects, and as to al
ot her clains, the judgnent (and denial of relief on the nerits) is
affirmed wi thout nodification. As so nodified, the judgnent is

af firned.

JUDGVENT MODI FI ED | N PART, AND AFFI RVMED AS MODI FI ED.
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