UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3953
Summary Cal endar

ROGER ALLEN
Pl ai ntiff-Appellant,

VERSUS

NEW YORK LI FE SECURI TIES, INC., ET AL.,
Def endant s- Appel | ees,
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ROGER ALLEN
Pl ai ntiff-Appellant,
VERSUS

DEAN TRI CHE, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court

for the Eastern District of Louisiana
(91- CVv-2583 c/w 91- CV-3908)

Before JOLLY
PER CURI AM 1!

July 22, 1993
DUHE, and BARKSDALE, Circuit Judges.

1 Local Ru

le 47.5. 1 provides: "The publication of opinions that

have no precedential value and nerely decide particular cases on

the basis of

wel |l -settled principles of |aw inposes needless

expense on the public and burdens on the legal profession.™

Pursuant to t

hat rule, the court has determ ned that this opinion



Roger Allen, pro se and in forma pauperis (IFP), appeals the

di sm ssal of these actions. W AFFIRM
| .

Al len, aresident of Ol eans Parish, Louisiana, was di scharged
as a registered representative for New York Life I nsurance Conpany
and NYLIFE Securities on May 15, 1990. On June 12, he filed a
charge against New York Life with the EEOC, alleging race
discrimnation and retaliation. He was issued a right to sue
| etter on August 17, and instructed that, should he decide to sue,
he was required to do so within 90 days or lose that right. That
Novenber, Allen fil ed a second charge of discrimnation agai nst New
York Life, alleging age discrimnation. On April 29, 1991, the
EECC again issued Allen aright to sue letter and rem nded hi mthat
any suit nust be filed within 90 days.

On July 18, Allen filed a pro se and IFP "class action suit

for breach of contract"” in federal district court against
NYLI FE Securities and New York Life Insurance Conpany. He sought
$2, 000, 000 i n damages, but his conplaint did not include clains for
race or age discrimnation.? On Septenber 18, he filed suit in
state court against Dean Triche (office manager) and Marques Jones
(general nmanager). The conplaint asserted that the action was
brought pursuant to 42 U S C 81983 and sought $4,000,000 in

damages fromeach defendant for injuries caused by their defamatory

shoul d not be publi shed.

2 The magi strate judge recomended that this action be di sm ssed
W t hout prejudice for lack of jurisdiction. However, the district
court concluded that it had diversity jurisdiction.
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statenents about Allen. Again, there were no allegations of
di scrim nation. The state court action was renoved to federal
district court, where it was consolidated with the pending action
agai nst the corporate defendants.

I n Decenber, Allen anended his conplaint against Triche and
Jones, asserting federal jurisdiction based upon both diversity of
citizenship and a letter he received fromthe EECC confirmng his
right to sue on his age discrimnation claim He al so added four

addi tional defendants: New York Life Insurance Conpany, New York

Life Security Corp., and John and Jane Doe, "persons ... domciled
in the Parish of Oleans, State of Louisiana ... [and] officers
and/ or agents of the New York Life I|nsurance Conpany". No new

claine were nmde against the additional defendants, but Allen
sought an additional $20,000,000 in punitive damages for the
previously all eged defamati on.

A prelimnary conference was held on March 19, 1992, and Al l en
stated that "the center of his clainms against the defendants
concerns al |l egations of defamati on which occurred on account of his
race and resulted in termnation of his enploynment with New York
Life Securities, Inc.". The nmagistrate judge ordered that
di spositive notions be filed by April 21. On April 20, the
defendants noved for dismissal or, in the alternative, sumary
judgnent. After a hearing before the nagistrate judge, the notions
wer e taken under subm ssion. On Septenber 10, he entered a report
and recommended dismssal. Allen filed objections to the report

and recommendation, but the district court dismssed the suits,



adopting the magi strate judge's report and recommendation. Allen's
notion to vacate or reconsider was deni ed.
1.

Al'len seeks reversal of the dism ssals and nakes nunerous
clains of fraud and m sconduct agai nst the appellees' attorney.?
Finding the record devoid of any evidence of such m sconduct, any
al | egations of m sconduct, or any objections or pleadings by Allen
whi ch m ght preserve such an error for appeal, we consider only the
appropri ateness of the dism ssals.

The district court concluded that it |acked jurisdiction over
Allen's clains and that, in any event, nost were tine-barred. It
di sm ssed both actions with prejudice. W agree that there is no
federal jurisdiction over these consolidated cases. Ther ef or e,
they were properly dismssed; but the dism ssals should have been
wi t hout prejudice.*

A

Allen's claim against NYLIFE Securities and New York Life
| nsurance Conpany is for breach of contract. He made no cl ai ns of
discrimnation which mght invoke jurisdiction under the Age
Discrimnation in Enploynment Act, 29 U S.C 8§ 623, or the Equa
Enpl oynent Opportunities Act, 42 U S.C. 2000e-2(a)(1). Indeed, in

3 Al len also argues that his notion to reconsider should have
been deci ded by the sane judge who initially decided the case. It
was. Though he adopted the nmgistrate judge's report and

recommendation, the district court rendered the judgnent fromwhich
Al I en appeal s. The sane judge denied Allen's notion to reconsider.

4 Because we affirmthe dismssals for |ack of subject matter
jurisdiction, the dismssal should have been w thout prejudice,
because it was not a ruling on the nerits.
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his objection to the magistrate judge's recommendati on that the
suit be dismssed, Allen stated that his suit was "not about race
discrimnation". |In that sanme objection, Allen conceded that New
York Life is considered a citizen of Louisiana.® Because Allen is
also a Louisiana citizen, jurisdiction cannot be based upon
diversity of citizenship. Therefore, thereis no jurisdiction over
Al len's cl ains agai nst the corporate defendants.

B

1

Al l en's clai magai nst Triche and Jones was brought pursuant to

42 U.S.C. § 1983. A 8 1983 claim requires a showing that the
plaintiff's constitutional rights were violated by a person acting
under color of state law. Allen does not assert in his origina
state court conplaint, or in the anendnent, that Triche or Jones
acted under color of state |aw In fact, in his original
conplaint, he stated that the defendants were enpl oyed by the New
York Life Insurance Conpany. 1In short, we see nothing which m ght
even be interpreted as an allegation that Triche or Jones acted

under col or of state | aw.

5 As noted, the nmagi strate judge had previously recomended t hat
this suit be di sm ssed, because New York Life I nsurance Conpany and
New York Life (NYLIFE) Securities, Inc. were incorporated in
Loui siana and, under 28 U S.C. 1332(c)(1), considered Louisiana
citizens. The magistrate judge explained that he referred to New
York Life I nsurance Conpany and NYLI FE Securities, collectively, as
"New York Life". Li kew se, in his objection to that
recommendation, Allen seens to adopt that collective reference. He
lists both defendants in the style of his pleading, but never
refers to them separately. He, too, seens to refer to them
collectively as "New York Life" and states that "New York Life is
considered a citizen of Louisiana".
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2.

Nor could federal jurisdiction for this claimbe prem sed on
diversity of ~citizenship, as Allen alleged in his anended
conplaint. In his original conplaint, Allen stated that Triche and
Jones "work in Ol eans Parish, enployed by New York Life I nsurance
Conpany" and nmade no assertions that they were dom cil ed el sewhere.
Moreover, in his anended conplaint, he added defendants John and
Jane Doe, "domciled in the Parish of Ol eans, State of Louisiana".
Even if Allen had been diverse fromall of the original defendants,
conplete diversity was clearly destroyed by this anendnent.

Thi s anendnent al so asserted that the July 19 letter fromthe
EECC to Allen provided an additional basis for federal
jurisdiction. It did not. That letter did explain the
proscription period for certain clains. However, it was witten in
response to Allen's questions about the EEOC s adverse
determnation in regard to his age discrimnation claim Neither
the original nor anended cl ai ns agai nst Triche and Jones i ncl uded
any age discrimnation clains. W therefore conclude that
jurisdiction was lacking for Allen's clains against Triche and

Jones.



L1l
Accordingly, the dismssal of these actions, but wthout
prejudice, is

AFFI RVED. ©

6 The appellant's notion to expedite the appeal and the
appellees’ notions to strike the optional contents of the
appellant's record excerpts and exclude exhibits 45-47 from his
brief are DENI ED as noot. The appellees' notion to dism ss and for
award of damages and doubl e costs is DEN ED
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