IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3939

Summary Cal endar

HENRY L. WASHI NGTON,
Pl ai ntiff-Appellant,

ver sus
JOHN L. WHI TLEY, Warden,

Loui siana State Penitentiary, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
( CA- 89-983- A- \R)

(Decenber 29, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Loui si ana prisoner Henry Washi ngt on appeal s a j udgnent for the
defendants in a section 1983 case he brought against several
guards. We find no error by the district court and affirm

Washi ngton contests the trial court's findings of fact, which
pl ace the responsibility on Washington rather than the guards he

sued for injuries he suffered in a 1989 cell transfer. WAshington

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



contends that the defendants beat himw thout justification after
he made protests about his treatnent, while the guards contend t hat
t hey used force to overcone Washi ngton' s resi stance when they tried
to enter his cell to end a disturbance Wshington was naking.
Credibility determnations in the face of conflicting testinony are
peculiarly within the province of the district court when it sits

as trier of fact. Kendall v. Block, 821 F.2d 1142, 1146 (5th Cr

1987) . From our review of the record we find nothing clearly
erroneous in the trial court's assessment of the evidence. See

Johnston v. lLucas, 786 F.2d 1254, 1257 (5th Cr. 1986).

Washi ngton al so contests the | egal standard enpl oyed by the
district court in evaluating the guards' actions. While the
original magistrate's report nmade reference to the "significant
injury" requirenent rejected by the Suprenme Court in Hudson V.
MMIlian, 112 S.Ct. 995 (1992), its decision did not rely on that
requi renment. A supplenental opinion issued by the nmagistrate on
February 19, 1992, reiterated that its decision relied on the
distinction between "force . . . applied in a good faith effort to

mai ntain or restore discipline or maliciously and sadistically for

the very purpose of causing harm' drawn in Whitley v. Al bers, 475
U S 312 (1986). The nagistrate correctly enpl oyed Wi tley and t he
trial court did not err in adopting the magi strate's concl usi ons of
I aw.

The remai nder of Washington's argunents are neritless. The
trial court did not abuse its discretion by deciding to not appoi nt

counsel in this case, which was not conplex and turned primarily on



i ssues of credibility. See generally Uner v. Chancellor, 691 F. 2d

209, 212-13 (5th Cr. 1982). Nor did the magi strate abuse her
di scretion in her handling of WAshi ngton's di scovery requests. See

generally Richardson v. Henry, 902 F.2d 414, 417 (5th Gr. 1990),

cert. denied, 498 U S. 901 (1990), and cert. denied, 498 U S. 1069

(1991). W will not entertain Washington's challenges to the
prison's visitation policies as he did not nmake them before the

district court. See United States v. Garcia-Pill ado, 898 F.2d 36,

39 (5th Gir. 1990).
AFFI RVED



