IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3920
Summary Cal endar

RENE DAl RI ES,
Pl ai ntiff-Appellant,
vVer sus

ALVI N CSER, JUDGE, ET AL.,
Def endant s

GNEN SERPAS, Court Reporter,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(CA 90 622 L (3))

(January 26, 1994)
Bef ore GOLDBERG KI NG and GARWOOD, Circuit Judges.
PER CURI AM *

Plaintiff Rene Dairies was convicted of possession of heroin
with intent to distribute in a Louisiana state court. He is
currently serving a jail sentence for this offense in a Louisiana
jail. Dairies filed this action under 42 U S. C. 8§ 1983 agai nst

Gmen Serpas, a court reporter, alleging that she failed to

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



transcribe properly the testinony at his trial. Mre specifically,
Dairies alleged that Serpas falsified the transcription of the
trial proceedings as part of a conspiracy to deprive him of his
constitutional due process rights. This alleged conspiracy
i ncl uded defendants Serpas, Alvin Oser (the state trial judge),
Scot Gardner (the prosecuting attorney), and Ross Scaccia (Dairies
trial counsel). An anended conplaint dropped the allegations
agai nst all of the defendants except Serpas.

After conducting an evidentiary hearing, a nmagistrate judge
concluded that Dairies' «clains against Serpas were Wwthout
foundation and recommended that the case be dismssed wth
prej udi ce. The district court adopted this recommendati on and
di sm ssed the conplaint. Diaries tinely appeal ed.

Qur review of the record leads us to the firm conviction
that the district court commtted no reversible error.

Moreover, Dairies raised his falsified transcript argunent
in a federal habeas corpus proceeding. After an evidentiary
hearing in that proceeding, the district court nmade a finding of
fact that Dairies' testinony that there were nunerous alterations
of the state trial transcript was not credible. Judge Garwood
found that this credibility determ nation was not clearly erroneous
and denied Dairies' request for a certificate of probable cause.

See Dairies v. Foti, No. 93-3165 (5th Cr. filed Aug. 25, 1993).

Since Dairies is barred from attacking the factual and | egal

determ nations nmade i n a habeas corpus proceeding in a 8 1983 case,



see Allen v. McCurry, 449 U.S. 90 (1980), Dairies cannot prevail on

his clai ns here.

The judgnent of the district court is AFFI RMED



