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Summary Cal endar

LI ONEL J. FORET, Jr.,

Pl ai ntiff-Appellant,
VERSUS

JOHN P. WHI TLEY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(91 CV 1649 E)

March 17, 1993
Before KING DAVIS, and WENER, G rcuit Judges.

PER CURI AM !

Lionel J. Foret, Jr., pro se, appeals the dism ssal of his
habeas corpus petition. Foret asserts that the district court
erred in dismssing his petition as an abuse of the wit, that
the application of MO eskey v. Zant to his petition was an ex
post facto violation, and that the district court applied an
incorrect standard in reviewing his claim W find no nerit in
Foret's argunents and affirmthe dism ssal of his petition.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Lionel J. Foret, Jr., a Louisiana state prisoner, filed a
pro se application for wit of habeas corpus challenging his life
sentence. In particular, Foret's petition argues that a
Loui si ana statute, which provides that a prisoner serving a life
sentence is not eligible for parole until the sentence is
comuted to a fixed term violates his constitutional rights.

La. Rev. Stat. Ann. 15:574.4(B) (West 1992).

The district court dism ssed the case on the nerits.

Wt hout reaching the nerits on appeal, this Court remanded the
case to the district court to determine if Foret's petition
shoul d be dism ssed as an abuse of the wit. Foret v. Witley,
965 F.2d 18, 20 (5th G r. 1992). The district court found that
Foret did not show cause for his failure to include these clains
in his earlier habeas petition, and the court dism ssed Foret's
petition as an abuse of the wit. Foret appeals that dism ssal.

1.

A

Foret argues that the district court erred in dismssing his
application as an abuse of the wit under 9(b) of the Rules
Governi ng Section 2254 Cases. Dismssal "under Rule 9(b) lies
wthin [the district court's] sound discretion, and will be
reversed only for an abuse of that discretion.” Hudson v.

Wi tley, 979 F.2d 1058, 1062 (5th Cr. 1992).

After the State has raised the issue of successive
application, the wit petitioner has "[t]he burden to disprove
abuse.” MCeskey v. Zant, = US| 113 L. Ed.2d 517, 545,
111 S.Ct. 1454 (1991). "To excuse his failure to raise the claim



earlier, [Foret] nust show cause for failing to raise it and
prejudice therefrom. . . ." 1d. |f Foret cannot show cause,
his failure to raise the claimearlier "may nonethel ess be
excused if he . . . can show that a fundanental m scarriage of
justice would result froma failure to entertain the claim" 1d.

"The cause standard requires the petitioner to show that
sone objective factor external to the defense prevented himfrom
raising the claimin the previous petition. Such factors include
interference by governnent officials, as well as the reasonabl e
unavailability of the factual or |legal basis for a claim"™
Saahir v. Collins, 956 F.2d 115, 118 (5th Gr. 1992) (citation
omtted).

In explaining why he failed in 1982 to include these clains
in his wit application, Foret asserts: (1) that a reasonably
diligent person would be unaware that 15:574.4(B) would apply to
his |ife sentence under La. Rev. Stat. Ann. 40:966 (West 1992) to
bar parole eligibility; (2) that his resentencing gave himthe
i npression that he would be eligible for parole; (3) that it
woul d have been unreasonable for himto apply for parole at that
time; and (4) that the state statute on post-conviction relief
requi res attacking the conviction and sentence, not just the
sentence. Foret brought these sanme reasons before the district
court, and he fails to explain how the district court abused its
di scretion.

Foret's first reason is unpersuasive. The factual and | egal
bases for his clains were reasonably available to Foret in 1982.

Both statutes at issue were in effect. Furt her, Loui si ana cases



acknowl edged that a |life sentence had to be commuted to a fixed
term before a prisoner was eligible for parole. State v. WIson,
362 So. 2d 536, 539 n.3 (La. 1978) (heroin distribution case).

Foret's resentencing also is not "cause" for his failure to
rai se these argunents in his earlier petition. The Louisiana
Suprene Court set aside Foret's sentence because the sentencing
court erred in view ng 40:966(B)(1) as providing no alternative
toalife sentence. State v. Foret, 380 So. 2d 62, 63 (La.
1980). The Loui siana Suprene Court noted that, at the tine the
crime was commtted, the statute did not preclude "eligibility
for suspension of sentence and probation.” However, parole was
never nmentioned in the statute, and the resentenci ng court
expressly refused to comment on parole. Thus, resentencing was
not an "external factor" justifying Foret's failure to bring his
parole clainms on his earlier wit application.

Foret's understandi ng of the proper tinme to apply for parole
also is not an external factor that can be neasured objectively.
Hi s personal belief m ght have been reinforced by the
under st andi ng of the prison popul ace, but he has failed to
identify a particular statute or regul ation that prevents parole
application before the exhaustion of post-conviction relief. See
Saahir, 956 F.2d at 118-19 (i nadequacy of petitioner's own | egal
research is not an external factor under M eskey).

Foret's fourth reason concerns La. Code Crim Proc. Ann
art. 924 (West 1984): "An application for post conviction relief
is a petition . . . seeking to have the conviction and sentence

set aside." Even if Foret could not bring his parole-eligibility



clains in the sane state proceeding as his article 924 cl ains,
this does not explain why he did not bring both types of clains
in his first application to federal court. Further, Louisiana

| aw casts doubt on Foret's assertion that the statute prevents a
post -convi ction challenge to the sentence alone. See La. Code
CrimProc. Ann. art. 882 (West Supp. 1992) ("An illegal sentence
may be corrected at any tinme . . . . Nothing in this article
shal |l be construed to deprive any defendant of his right, in a
proper case, to the wit of habeas corpus.").

Because his reasons for cause are not persuasive, the
district court did not abuse its discretion in holding that Foret
failed to show cause. See Saahir, 956 F.2d at 119 (if petitioner
had researched diligently, he "should have known" of the clains'
| egal theories).

Even though Foret failed to show cause for his neglect, his
clainms are reviewable if failure to review would result in "a
fundanental m scarriage of justice." MU eskey, 113 L. Ed. 2d.
at 545. "A “fundanmental niscarriage' inplies that a
constitutional violation probably caused the conviction of an
i nnocent person." Saahir, 956 F.2d at 119. Foret does not argue
that he was innocent on either of his convictions. He argues,
however, that it is fundanentally unfair to bar his clainms, since
he did not deliberately withhold them "The requirenent of cause
in the abuse of the wit context is based on the principle that
petitioner nust conduct a reasonable and diligent investigation
ainmed at including all relevant clainms and grounds for relief in

the first federal habeas petition.”™ MO eskey, 113 L. Ed. 2d at



547. Any harsh result fromfailing to show cause is aneliorated
by the fundanmental -m scarriage-of-justice exception. 1d. at 545-
46. The application of the abuse-of-wit doctrine is not
fundanental |y unfair.

B

Foret argues that applying Md eskey's cause-and-prejudice
test to his case constitutes an ex post facto violation. The
issue is settled in this circuit that "Md eskey is applied
retroactively." Hudson, 979 F.2d at 1063. Foret's argunent is
meritless.

C.

Foret also contends that the district court subjectively
anal yzed his reasons for failing to assert his present clains in
his earlier wit application and thus violated McC eskey. Under
McCl eskey, "the question is whether petitioner possessed, or by
reasonabl e neans coul d have obtained, a sufficient basis to
allege a claimin the first petition and pursue the matter
t hrough the habeas process . . . ." MUdeskey, 113 L. Ed. 2d at
547.

A review of the "Order and Reasons"” reveals that the
district court analyzed Foret's alleged "causes" by view ng the
state law as it stood at the tinme of Foret's sentencing and
resentenci ng and by determ ni ng whether Foret could have obtai ned
know edge of the parole |aws applicable to his situation by
reasonabl e neans. The court found that "[n]o external force

prevented" Foret from applying for parole at or before his first



federal application. The district court, by providing an
obj ective analysis, did not err.

AFF| RMED.



