UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-3837

Summary Cal endar

SECURI TI ES & EXCHANGE COWM SSI ON,
Pl ai ntiff-Appellee,

VERSUS

SAM J. RECILE, ET AL.,
Def endant s,
SAM J. RECI LE,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Eastern District of Loui siana
(CA-91-1422)

(Decenber 3, 1993)

Before JOLLY, WENER, and EMLIO M GARZA, G rcuit Judges
PER CURI AM:
Def endant - Appel  ant Sam J. Recile appeals from the summary

judgnent order (the "Order") entered in favor of Plaintiff-Appellee

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Securities & Exchange Comm ssion ("SEC'). In the Order, the
district court concluded that Recile violated the federal
securities registration and antifraud provisions along with the
broker-dealer registration requirenents. The district court
consequent|ly granted the SEC s request for equitable and i njunctive
relief. As we conclude that Recile has conpletely failed to
present any argunents raising genuine issues of material fact with
whi ch to chal l enge the district court's entry of summary j udgenent,
we dismss this appeal as frivolous and inpose sanctions under
Federal Rules of Appellate Procedure 38.
I
FACTS AND PROCEEDI NGS

Sam Reci |l e's dream of buil ding a huge shoppi ng conpl ex, to be
known as Pl ace Vendone, proved to be a nightmare for his investors.
Recile sold investnent units for the asserted purpose of financing
the initial stage of developnent of Place Vendone. He began
selling these units in August 1990 and eventually collected nore
t han $15, 000, 000 from hundreds of investors nationw de.

I nvestor's funds were funneled primarily through Hannover
Inc., a corporation controlled by Recile and a fenmale friend,
codefendant V. Rae Phillips.? Thr ough Hannover, Recile offered
and sold securities, called Pre-Acquisition Investnent Units

("lInvestnment Units") to the public. Recile solicited purchases of

Phillips was dism ssed on Decenber 28, 1992, for her
failure to prosecute this appeal under Local Rule 42.3.
Phil l'i ps subsequently consented to a judgnent ordering her to
di sgorge $675, 521.



these I nvestnent Units by offering investors "a share of the profit
[in Place Vendone] in exchange for preacquisition financing." As
Chai rman of Hannover, he entered into letter agreenents wth
i nvestors regardi ng I nvestnent Units wherein he prom sed i nvestors
returns of 100% on their investnents within six nonths--a profit
that was to be paid out of long-termfinancing for Place Vendone
once the |land was acquired. Moreover, Recile represented that
i nvestors' funds would be used to pay "attorneys', architects',
engi neers', and planners' fees . . . and related preacquisition
financing costs" for construction of Place Vendone.

Wil e soliciting these funds frominvestors, Recil e repeatedly
represented, in letters signed by him that: 1) long-term
financing had been obtained for Place Vendone, 2) Hannover had
acquired signed | eases for 700,000 square feet of space in Place
Vendone, and 3) the required wetlands permt had already been
obtained from the U S. Arny Corps of Engineers. Recile also
represented to sone investors that he had a personal net worth in
the mllions, and he touted Hannover as a successful real estate
devel opnent corporation that owned a large portfolio of real
estate.

None of these representations were true. The record reveals
that Recile never obtained |long-termfinancing for Place Vendone.
The three conpanies that Recile represented as providing such
financing for Place Vendone--DSL Capital Corporation, SAE/ Carl son,
and Federal Construction Co.--had in fact expressly advi sed Recil e,

unequi vocally and in witing, that they did not intend to provide



such financing. Neither had Recil e or Hannover acquired any signed
| eases for Place Vendone--the representati on of Hannover's having
secured |eases for 700,000 square feet was patently false. I n
addition, Recile did not obtain the necessary wetlands permt from
the Arny Corps of Engineers until after he had acquired al nost
$8, 000, 000 frominvestors and after the SEC had filed the instant
suit. Finally, Hannover--rather than being a successful real
est at e devel opnent conpany with | arge real estate hol dings--was in
fact a managenent conpany that did not own any real estate.

The record further reveals that Recile's representations
regarding his own net worth and the use of the investors' funds
were |ikew se false. For exanple, Recile was subject to an
unsatisfied judgnment of $250, 000. And instead of wusing the
investors' funds for preacquisition costs only, significant
portions of these funds were diverted for the personal use of
Recile and his friend, Ms. Phillips. For exanple, approximtely
$1, 200, 000 was used to renovate the property on which they |ived.
Anot her $1, 300, 000 was used to renovate a house owned by Phillips
and for other real estate projects not related to Place Vendone.
I n Decenber 1990, $59, 000 was used to purchase a Mercedes Benz for
Phil i ps' wuse. Finally, between August 1990 and February 1992
Recile withdrew at | east $790,000 for his own personal expenses.
Recil e never disclosed these uses of the funds to his investors.

In April 1991, the SEC filed its conplaint, and one nonth
|ater obtained a prelimnary injunction. This injunction

prohibited Recile from selling to anyone other than his wealthy



friends; yet Recile repeatedly violated this prohibition by
acquiring funds from non-approved investors after the injunction
was i npl enent ed. Recile also continually m srepresented to the
court and to investors that financing for the project was
i M nent . 2 In addition, he evaded the reporting and spending
limts contained in the prelimnary injunction by depositing
investors' funds in an account under the nanme of Place Vendone of
Anmerica, Inc., a conpany forned after the conplaint was fil ed.
The SEC filed its Mdtion for Summary Judgnent in June 1992.
This notion clained that Recile: 1) failed to register the
I nvestment Units in violation of 85 (a) & (c) of the Securities Act
of 1933,® 2) failed to register as a broker-dealer in violation of
815(a) of that sane act,* and 3) committed securities fraud in
viol ati on of 810(b)® and Rul e 10b-5° of the Securities Exchange Act
of 1934. The SEC supported its notion by offering extensive
docunentation of Recile's fraud and registration violations;

docunentation that included the offering materials, the letter

2For exanple, at a status conference in June 1991, Recile
told the district court that SAE/ Carlson, a |arge construction
firm "had agreed by the end of the next week" to issue a
$200, 000, 000 letter of credit for construction financing. To
corroborate this assertion, Recile brought to the conference
Ceorge Garfinkle, an enpl oyee of SAE/Carlson. This assertion was
false: Recile had secretly paid Garfinkle $20,000 to nake this
claimif asked, and SAE/ Carlson fired Garfinkle when it |earned
of this incident.

315 U.S.C. 877e(a) & (c).
415 U.S. C. 8780(a).

°15 U.S.C. 878j(b).

617 C.F. R 240. 10b-5.



agreenents, and depositions and affidavits obtained frominvestors
and participants in the schene.

In response to the SEC s notion, Recile requested a
conti nuance of 60 days. The district court granted a one week
conti nuance and reschedul ed the sunmmary judgnent hearing to allow
oral argunent. On the day of the hearing, Recile filed an Opposi ng
Statenent of Material Facts and presented oral argunent.

The district court adopted the SEC s Statenent of Materi al
Facts and entered summary judgnent for the SEC on all of its
clains. The district court's Order granted the SEC broad-rangi ng
relief, which included: 1) permanently enjoining Recile from
commtting any violation of the federal securities |aws, 2)
appoi nting a receiver and granting the receiver conplete authority
to manage the Place Vendone project, and 3) limting Recile to
spending up to $1,000 a nmonth for personal 1iving expenses.
Recile tinely appealed fromthis O der.

|1
DI SCUSSI ON

We |iberally construe briefs in determ ning issues presented
for review, however, issues not raised at all are waived.’
Moreover, Rule 28 of the Federal Rules of Appellate Procedure
mandat es that:

The brief of the appellant shall contain . . . [a]n
ar gunent . . . . The argunent shall <contain the

'E.q., Atwood v. Union Carbide Corp., 847 F.2d 278, 280 (5th
Cir. 1988), reh. on other grounds, 850 F.2d 1093, cert. deni ed,
489 U. S. 1079 (1989); Kincade v. Ceneral Tire & Rubber Co., 635
F.2d 501, 504-06 (5th Cr. 1981).
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contentions of the appellant with respect to the issues
presented, and the reasons therefor, with citations to
the authorities, statutes and parts of the record relied

on. 8
Even when we thus construe Recile's brief liberally, we
discern but two challenges to the district court's Order. He

argues first that a genuine issue of material fact exists
concerning the fraud clains, and second, that the district court
abused its discretion when it refused to grant him a | onger
conti nuance for the sunmary judgnent hearing. Recile presents no
argunent regarding the securities and broker-dealer registration
clains, and he raises only limted argunent regarding the fraud
clains.?®

A. Summary Judgnent Standard of Revi ew

The grant of a notion for summary judgnent is reviewed de
novo. ° Al though we review the evidence and any inferences
therefromin the light nost favorable to the nonnobving party, ! a
motion for summary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne

i ssue as to any material fact and that the noving party is entitled

SFED. R ApP. P. 28(a).

Thus, any argunents not made are considered waived. E. g.,
At wood, 847 F.2d at 280.

OE ., United States Fidelity & Guaranty Co. v. Waaqgi nton,
964 F.2d 487, 489 (5th Cr. 1992).

upd,




to summary judgnment as a matter of |aw "?12 And once a properly
supported notion for summary judgenent has been nmade, the nonnovi ng
party may not rest upon the nere allegations of denials in its

pl eadi ngs, but nust instead set forth specific facts show ng that

there is a genuine issue for trial.?®

B. Raising a Genuine Issue of Material Fact

The SEC anply established its entitlenent to sunmary j udgnent
on the fraud clains. The summary judgnent evidence proffered by

the SEC showed, inter alia, that Recile repeatedly m srepresented

to investors that he had obtained | ong-termfinancing for and had
| eased 700, 000 square feet of Place Vendone, when in fact he had
done neither. He further represented to the investors that their
funds woul d be used to pay preacquisition financing costs, when in
fact over $3,000, 000 of the funds were diverted to Recile and his
friend s personal use. Mreover, Recile never disclosed this use
of the funds to his investors. Finally, Hannover Corporation--
which Recile had represented to be a successful real estate
devel opnent conpany owni ng substantial real estate--was in fact a
managenent conpany that did not own any real estate.

In response to the SEC s well docunented notion, Recile
offered an "Opposing Statenent of Mterial Facts" consisting

primarily of conclusionary denials, inprobable inferences, and

2Fep, R Qv. P.56(c).

BFep. R CQv. P.56(e) (enphasis added); Anderson v. Liberty
Lobby, Inc., 477 U. S. 242, 250 (1986).
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| egalistic argunentation.* On appeal, Recile--after repeatedly
reiterating that a factual dispute exists®--identifies only two
specific facts as disputed. First, Recile contends that the
Mer cedes al | egedly purchased for Phillips was i n fact purchased for
busi ness purposes, and that this purchase was disclosed to all
potential investors. Even if we accept arguendo Recile's version
of this assertion, it fails in and of itself to create a genuine
issue of material fact. |t does so because it does not refute the
other, significantly nore i nportant m srepresentations, such as the
fal se statenents regarding the financing and |easing status of
Pl ace Vendone, that anply satisfy the materiality elenent of a
securities fraud claim?¢

Recile's second factual claimis prem sed on an inplausible
inference. He argues that the accounting in the special nmaster's
report reveals that there was no m suse of the investors' funds.

Yet Recil e does not dispute the figures contained in those reports-

¥I'n his opposing statenent Recile, perhaps intentionally,
did not swear to the truth of his factual statenents. Cf. FED.
R Qv. p. 56(e).

PRecile's bald allegation of a factual dispute is
insufficient, initself, to create a genuine issue of materi al
fact. E.qg., Fraire v. Arlington, 957 F.2d 1268, 1273 (5th Cr.),
cert. denied, 113 S. C. 462 (1992).

A material fact is one "that mght affect the outcone of
the suit under the governing |aw." Anderson, 477 U S. at 250.
And under the governing law, materiality is defined as what a
reasonabl e i nvestor woul d consider inportant in making his
i nvestnment decision. E.g., TSC Industries, Inc. v. Northway,
Inc., 426 U. S. 438, 450 (1976). Recile's statenents regarding
the long-termfinancing and | easing status of Place Vendone
clearly qualify as material--the investors were to receive their
100% profit once the property and the | ong-termfinancing were
acqui r ed.




-figures which ultimately reveal that Recile and Phillips diverted
over $3, 000,000 to personal use. To claimthat such di version does
not constitute msuse is sinply incredible.?

As a final argunent, Recile points to no specific facts but
instead | aunches a desperation kam kaze strike at his perceived
tormentors: the failure of Place Vendone was due, not to the fraud
of Recile, but to the "heavy-handed" conduct of the governnent
coupled wth "greedy, self-centered" parties in Baton Rouge. In
addition to having no support in the record, this assertion is
besi des the point. Recile was not charged with "fraudul ent
failure"--he was charged with making fraudulent statenents and
om ssions in connection with the sale of securities. Wether the
project should have succeeded or failed--and to whom credit or
fault for the ultimte result belongs--has no bearing on whether
Recil e's conduct violated the securities | aws. !®

C. Discretion and Conti nuance for Further Di scovery

A district court's denial of a request for continuance
pursuant to Rule 56(f) is reviewed only for an abuse of

di scretion.'® Moreover, the request need not be granted when the

"See, e.q., Matsushita Electric Industrial Co. v. Zenith
Radi o Corp., 475 U. S. 574, 586-87 (1986) (holding that nonnovant
cannot manufacture a factual dispute by asking a court to draw
i nferences contrary to the evidence).

8See, International Shortstop, Inc. v. Rally's, Inc., 939
F.2d 1257, 1264 (5th Gr. 1991), cert. denied, 112 S.Ct. 936
(1992) (observing that a court need not consider issues not
germane to the claimwhen deciding a notion for sunmary
j udgnent) .

E. 9., United States v. Little A, 712 F.2d 133, 135 (5th
Cir. 1983); Aviation Specialties, Inc. v. United Technol ogi es

10



party opposing the notion "sinply rel[ies] on vague assertions that
addi tional discovery will produce needed, but unspecified facts,"?°
particularly when "anple tine and opportunities for discovery have
al ready | apsed."?

Recile failed to identify to the district court what specific
facts he was going to uncover or devel op wth additional discovery.
| ndeed, Recile failed, nuch |ike he has done on appeal, even to
identify the specific issues that the additional discovery woul d
have addressed. Furthernore, Recil e had been i nvol ved i n di scovery
for fifteen nonths before the hearing on the summary judgnent
noti on--di scovery that focused on facts regarding his nental state
that were within his easy grasp.? W conclude that under these
ci rcunstances that the district court did not abuse its discretion
ingranting Recile's notion for a continuance for a shorter period
t han he request ed.

1]
CONCLUSI ON

Recile's attenpt to overturn the district court's summary

judgenent Order fails for want of facts. He failed to proffer any

specific facts to rebut the SEC s summary judgnent evidence.

Corp., 568 F.2d 1186, 1189 (5th G r. 1978).

20SEC v. Spence & Green Chemical Co., 612 F.2d 896, 900 (5th
Cr. 1980), cert. denied, 449 U. S. 1082 (1981).

211 d.

22Recil e knew the identity of the investors and contractors
who gave declarations to the SEC. In addition, the majority of
docunents in this case were created by or sent to Recile.

11



Recile likewse failed to explain how granting his request for a
conti nuance for a shorter period than he requested denied himthe
opportunity to uncover or develop such facts. We thus perceive
this appeal to be nothing nore than a frivolous play for tineg,
del aying the inevitable by wasting the resources of this court and
the SEC alike. Consequently, Recile's counsel 1is cautioned
henceforth to observe nore closely the line between zeal ous
advocacy and abusi ve prosecution of neritless appeals; and Recile's
appeal of the Oder of the district court is DI SMSSED as
frivolous, with inposition of sanctions under Federal Rules of

Appel | ate Procedure 38, assessing double costs to Recile.
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