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Summary Cal endar

MORVANT J. CHERAM E, ET AL.
Pl ai ntiffs-Appellants,

ver sus

EXXON COMPANY, USA, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(CA 90 4187 M

( June 17, 1993 )

Before POLI TZ, Chief Judge, GARWOOD and SMTH, G rcuit Judges.
POLI TZ, Chief Judge:”

Plaintiffs-appellants appeal an adverse summary judgnent on
their clainms of underpaid royalties and the dismssal of their

fraud clains. For the reasons assigned, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

In their brief, counsel for Shell Gl Conpany, one of the
appel | ees, suggests that plaintiffs' clains as set forth in their
pl eadings and brief are difficult to conprehend and, once
conprehended, are difficult to believe. That characterization is
not w thout nmerit.

The nost recent transactions underlying this | awsuit date back
nearly 40 years. |In October 1954, plaintiff Mrvant Cheram e and
the remaining plaintiffs' ancestors intitle, then the 11 heirs of
Hai ze Cheram e, Jr.,! executed an oil, gas, and mneral |ease with
Hunble G| & Refining Conpany, now Exxon Corp.,? regarding certain
property located in Lafourche Parish, Louisiana (Tract A). The
| ease granted the Cheramies a 1/8 royalty interest in any oil and
gas produced on the |eased prem ses. The | ease provided: "I f
Lessor owns | ess than the entirety of the mneral rights on, in or
under said land, then the royalties to be paid |lessor shall be
reduced proportionately." At the tine, the Cheram es purported to
own a 1/21 undivided interest in the subject property.

I n support of their assertion that they owned, and still own,
an undivided 1/21 interest in the property, the Cheram es rely upon

an Cctober 1954 instrunent between the original 11 Haize Cherame

. The plaintiffs/appellants shall be hereinafter referred
to as "the Cherames."

2 Hunbl e/ Exxon assi gned one-half of its | ease interest to
Shell G| Conpany; Exxon and Shell have identical interestsinthis
litigation and assert the sane defenses.



heirs and their attorney, G Way GIll. The heirs hired GIlI to
determne their interest in the property and to assist them in
dividing sane. G| concluded that they owned an undivided 1/21

i nterest and di vided sane, giving ten of the heirs 6.477% one heir

10.230% and awarding GIlI 25% thereof as his fee. The
Cheramie/G 1l instrument was recorded in the Lafourche Parish
public records. The Cherames contend, however, that this

allocation of shares was for their benefit only and that none of
the oil conpanies was entitled to rely on this in determ ning each
heir's royalty share of any oil and gas production.

At the tinme the 1954 OGM | ease was negotiated there was an
ongoi ng dispute regarding the Cherames' title to the property.
Oiginally, Laurence and Celeste Cherame,® the grandparents of
Hai ze Cheram e, Jr., owned an interest in the property whichis the
subject of this litigation. In 1934, Harvey Peltier brought a
partition suit claimng that he owed a large portion of that
property. Peltier named as defendants Frederick Scully and the
heirs of Laurence and Cel este Cherame. As aresult of that suit,
a sheriff's sale of the property was conducted on Decenber 29
1934; Peltier acquired 7/10 of the property (Tract A)* and Scully
acquired 3/10 (Tract B). The sheriff's sale, if valid, divested

the Cherames of any interest in either Tract A or Tract B.

3 Laurence Cherame died in 1894; Celeste Cherame died in
1906; Hai ze Cheram e, Jr. died in 1926.

4 Peltier later transferred a 1/5 interest in Tract Ato
the heirs of John Pitre.



In 1951, certain heirs of Laurence and Celeste Cherame --
t hough not the Haize Cherame line -- filed an action to nullify
the 1934 sheriff's sale; the Haize Cherame heirs were joined as
involuntary plaintiffs therein. In a 1957 settlenent of that
action, the Cherames entered two conprom se agreenents: t he
Tract A Conpromise and the Tract B Conprom se.?® Under both
agreenents, they relinquished all rights in the tracts except those
specifically reserved in the agreenent. The Tract A Conprom se was
entered between Peltier, Pitre, and the Cheramies;® it recogni zed
the Cherames' interest in Tract A as a 148/4935 fractional
i nterest which was then subdivided using the apportionnent in the
Cherame/G 1| instrunent. The Tract B Conprom se involved the
Cherames, two Scully brothers, and Superior Ol Conpany;’ it
recognized in the Cherames a 1/8 royalty in a 148/ 4935 interest,
whi ch agai n was subdi vi ded as per the Cherame/G || division. The
Tract B Conpromise also provided that the royalty interests
recogni zed therein were subject to the joint operating agreenent

bet ween Superior and O ovelly Corporation, operated by the Scullys,

5 As to those Cheranies who did not settle, i.e., the other
hei rs of Laurence and Cel este Cheram e, the 1934 sheriff's sal e was
ultimately determned to be valid. See Pitre v. Peltier, 227 La.
478 (1955), and on appeal follow ng remand, 122 So.2d 867 (La. App.
1960) .

6 Hunbl e/ Exxon/ Shell was not party to the Tract A
Conpr om se.

! Mobi | Expl oration & Producing North Anerica, Inc. (MEPNA)
IS a successor in interest to Superior.



pursuant to whi ch Superior possessed mneral rights in Tract B; the
Scullys retained the exclusive right to enter into mneral |eases
pertaining to Tract B. The conprom se agreenents were duly
recorded in the public records of Lafourche Parish. Exxon, Shell,
and MEPNA have paid royalties to the Cheram es based upon the
percentage interests set forth in these conprom se agreenents.
The Cherames filed suit against Exxon, Shell, and MEPNA
alleging that they have been underpaid royalties and that the
def endants defrauded theminto entering the conprom se agreenents.
The district court granted summary judgnent in favor of the
defendants on the various clains for royalties and dism ssed the
Cheram es' fraud clains for failure to conply with Fed. R Cv.P

9(b). The Cherames tinely appeal.?

Anal ysi s
W review sunmmary judgnents de novo.° Summary judgnent is

appropriate when there i s no genui ne i ssue of material fact and the

8 There is sonme dispute regardi ng whether the notice of
appeal -- filed after the district court's mnute entry granting
summary judgnent and dism ssing the fraud clains but before the
entry of final judgnent -- is effective. The district court's

direction to defendant Exxon to submt a proposed judgnent
followng the mnute entry indicates that the district court
believed that the mnute entry resolved all clains against all
parties. The court, entering a second judgnent dismssing the
third-party clains, noted that it was only through oversight that
these clains were not included in the first judgnent. W find the
notice of appeal tinely under FRAP 4(a)(2).

o US Fidelity & Guar. Co. v. Wggington, 964 F.2d 487
(5th Gr. 1992).



noving party is entitled to judgnment as a matter of law *° W find
as a matter of lawthat there is no factual scenario all eged under
whi ch the Cheram es possibly could prevail.

Stripped to essentials, the Cherames claim royalties for
m neral rights which they do not own. Against Exxon and Shell
they contend that pursuant to the 1954 | ease they are entitled to
a 1/8 royalty on the entire production of Tract A ' That the
Cheram es may neither |ease unowned mneral rights nor execute a
valid lease on property they did not own wuld appear so
fundanental as to require no citation of authority. Under the
| ease ternms, Exxon and Shell were obliged to pay a 1/8 royalty on
what ever fractional ownership interest the Cheram es owned. 2 After
the Tract A Conprom se, they were to pay a 1/8 royalty on the

fractional interests in the property set as out in the agreenent; 3

10 Fed. R Civ.P. 56(c).

1 In fact, the Cheram es contend that the | ease "sti pul ates
that plaintiff's ancestors [all 11 of them were to receive each a
1/8th royalty share in all oil and gas production.™ See

Plaintiffs' Amended and Suppl enental Conplaint f 25 (enphasis in
original). W find it inpossible to believe that Hunble GOl
Conpany woul d have purchased m neral rights and then agreed to pay
nmore than 100%of the total production inroyalties. The suggested
illiteracy of the Haize Cheram e heirs' is no basis for such an
unreasonable interpretation of the |ease. We find counsel's
assertion of such an argunent incredible.

12 A mneral lease is a contract which has the effect of | aw
between the parties. La. Gv. Code art. 1983.

13 A lessee of mneral rights is a third party who may rely
on duly recorded public records regarding interests in inmmobvable
property. See La. RS 9:2721 and 2722.



it is undisputed that they did so. Absent an invalidation of the
1934 sheriff's sale of the property,* assum ng sanme would still be
subj ect to chall enge, the Cheram es could clai mno greater m neral
rights in Tract A

As against MEPNA, the Cheramie right to royalties derives
exclusively fromthe Tract B Conprom se. If this agreenent was
deened invalid, as they request, they would have no ri ght whatever
to royalties fromMEPNA. They present no evidence that NMEPNA ever
was a party to or assignee of the 1954 |ease with Hunble or that
they were parties to any other contractual or | ease agreenent with
MEPNA. And, again, absent invalidation of the 1934 sheriff's sale,
they would have no right to enter into any agreenent |easing the
mneral rights to Tract B.

The Cheram es' only summary judgnent evidence that they own
even an undivided 1/21 interest in Tracts Aand Bis that in 1954,
in the Cheramie/GIll instrument, GIll told them so.% The
def endants have countered wth conpetent evidence that the 1934
partition sale divested the Cherames of any interest in Tracts A

or B and, furthernore, in 1957 their ancestors in title executed

14 Both in response to the various defendants' notions for
summary judgnment and in their own summary judgnment notion, the
Cheram es have failed to present any evi dence whi ch woul d under m ne
the validity of the 1934 sheriff's sale.

15 They also present a portion of the public records of
Laf ourche Parish regarding the subject properties; however, they
present no records nore recent than 1895. Again, they conveniently
ignore the 1934 sheriff's sale and the | ater conprom se agreenents
and the effect these transactions had upon the chain of title to
the property.



two conprom se agreenents which set forth their interests in the
tracts. There is no genuine dispute of material fact, and the
defendants are entitled to judgnent as a matter of |aw

The Cheramies also allege that they were defrauded by the
defendants. Fed.R Cv.P. 9(b) requires that allegations of fraud
be stated wth particularity. The Cheramies hint at sone
conspiracy pursuant to which Mrvant and the other ancestors in
title, nost of whomwere illiterate, were duped into signing away
their rights in the conprom se agreenents and t hen taken advant age
of by the oil conpanies who paid them m nuscule royalty checks.
Nei t her Exxon, Shell, nor their predecessor ininterest, Hunble QO
Conpany, however, was a party to the Tract A Conprom se. They
were, however, entitled to rely upon the conprom se, once recorded,
as an indication of the percentage of the mneral rights owned by
t he Cherami es.® G ven that both conprom se agreenents were entered
in settlenment of an ongoing title dispute, which in all |ikelihood
woul d have divested the Cheram es of any interest in either Tract A
or B, we are hard pressed to understand in what nanner the
Cheram es were defrauded by anyone. The allegations of fraud fai
to conply with the nandate of Fed. R Gv.P. 9(b) and the district
court correctly dism ssed sane.

W AFFIRM the district court in all respects.

16 See La. R S. 9:2721 and 2722.



