UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 92-3814
(Summary Cal endar)

MAGE E WLLIAMS, Individually and
as Natural Guardian of Leroy WIIians,

Pl ai ntiff-Appellant,
vVer sus
LEROY W LLI AMS, ET AL.,
Def endant s,

WLLI E BROMW, JAMES FORENVAN
and GUARANTY NATI ONAL | NSURANCE COVPANY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Mddle District of Louisiana
CA 91 194 A M

June 22, 1993
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *
Maggie Wl lianms, individually and as natural guardian of the
deceased, appeal s summary judgnent of her negligence acti on agai nst

Wllie Brown, Brown's enployer Janes Foreman, and Forenman's

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



i nsurance conpany Quaranty National ("defendants"). Fi nding no
error, we affirm

The parties are in agreenent as to the underlying facts, as
recounted by the district court:

[WIllie] Brown[, while driving an 18-wheel rig] was
proceeding in anortherly direction [on Louisiana H ghway
19], having delivered a | oad of wood chips to a facility
in Port Hudson. Brown was travelling approximately 50 to
55 mles per hour at a distance of 50 to 60 yards behi nd
another truck that had nade a delivery at the sane
facility. Shortly before the accident, the driver in the
| ead truck informed Brown on his CB radio that there was
a sout hbound vehicle in his lane of traffic. As it turns
out, [the deceased] was driving that vehicle.

Wt hin seconds, Brown | ooked up and saw t he headl i ghts of

an oncom ng vehicle swerve off the other side of the road

them conme back on the road, crossing over into his | ane.

According to Brown's undi sputed testinony, he took his

foot off the accelerator and began to pull off onto the

shoul der when it appeared that the car was headi ng t oward

hi m The point of <collision (established by the

testi nony of Brown and the state trooper who i nvesti gated

t he acci dent) was about one to two feet fromthe shoul der

of the northbound I ane.

Record Excerpts tab. 2, at 2.

WIllianms brought suit against the defendants, alleging that
Brown's "unresponsive" actions, particularly his failure to apply
t he brakes, caused the accident. The defendants noved for summary
judgnent. Finding no genuine issue of material fact, the district
court entered summary judgnent for the defendants. Wllians fil ed
a tinely notice of appeal.

We review the district court's grant of a sunmary judgnent
notion de novo. Davis v. Illinois Cent. R R, 921 F. 2d 616, 617-18
(5th Gr. 1991). Summary judgnent is appropriate if the record

di scl oses "that there is no genuine i ssue of material fact and that
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the noving party is entitled to a judgnent as a matter of |law "
Fed. R CGv. P. 56(c). Wile we nust "reviewthe facts draw ng al
i nferences nost favorable to the party opposing the notion," Reid
v. State Farm Mut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Gr.
1986), that party may not rest upon nere allegations or denials in
its pleadings, but nust set forth specific facts show ng the
exi stence of a genuine issue for trial. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 256-57, 106 S. C. 2505, 2514, 91 L. Ed. 2d 202
(1986) . Al t hough we recognize that sunmary judgnent is often
i nappropriate in negligence cases, see Lavespere v. N agara Mach.
Tool Works, Inc., 910 F. 2d 167, 178 (5th Gr. 1990) (citing cases),
we have neverthel ess upheld summary judgnent where the plaintiff
has failed to produce evidence which would tend to establish an
essential elenent of his negligence claim See, e.g., Wshington
v. Arnstrong World I ndustries, Inc., 839 F.2d 1121, 1123 (5th Cr
1988) (affirm ng summary judgnent where plaintiff failed to produce
evi dence regardi ng causati on el enent of negligence claim; Fontenot
v. Upjohn Co., 780 F.2d 1190, 1192 (5th G r. 1986) (sane).
WIllians's main argunent on appeal is that a genui ne issue of
material fact exists as to whether Brown acted reasonably in
failing to brake upon seeing the deceased's vehicle swerve out of

control.! See Brief for Wllians at 10-11. Appl yi ng Loui si ana | aw

. WIllianms also argues that Foreman's failure to conply
wth federal highway safety regulations was a disputed issue of
material fact. See Brief for Wllians at 11-12. We agree,
however, wth the district court's finding that conpliance was not
material to the issue of Brown's negligence, particularly as to
causation. WIIlianms has produced no evi dence suggesting that any
failure to conply with safety regul ati ons caused the accident.
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to this diversity case,? we note that the driver of the vehicle in
the wong lane at the tinme of a collision is presuned to be at
fault. Porteau v. State Farm Mut. Auto Ins. Co., 572 So. 2d 328,
330 (La. C&. App. 3d Cir. 1990). "[I]f a notorist finds hinself in
a position of peril, not of his own making, and w thout sufficient
tinme to consider the best neans of avoiding the danger, he is not
guilty of negligence if he fails to foll ow what subsequently may
appear to have been a safer course of conduct."” | d. The
undi sputed facts show that Brown t ook evasi ve action))by taking his
foot off the accelerator and angling toward the right shoul der))as
soon as it appeared that the deceased's vehicle was headi ng toward
himin the wong | ane. See Record Excerpts tab. 5, at 13-16
(deposition of Brown). Because it is undisputed that Brown had
only a few seconds to react, we cannot second guess his actions.
See Porteau, 572 So. 2d at 330. Consequently, we conclude that the
undi sputed facts show that Brown acted reasonably wunder the
circunstances.® Moreover, even assunm ng arguendo that Brown may
have acted unreasonably by not braking, WIllians has failed to show
how Brown's failure to brake caused the accident, an essential
el enrent of her negligence claim See Washington, 839 F.2d at 1123
(holding that where plaintiff "never actually denonstrates

causation and never states that he could produce evidence of

2 See ldeal Mut. Ins. Co. v. Last Days Evangelical Ass'n,
Inc., 783 F.2d 1234, 1238 (5th G r. 1986) (applying substantive | aw
of forumstate to diversity suit).

3 In addition, WIIliams does not state, and we cannot
conprehend, why braking woul d have been a nore reasonabl e action.
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causation at trial, [plaintiff] has failed to carry his burden of
proof on an essential elenent").

We therefore hold that WIlians has not denonstrated a genui ne
issue of material fact. Accordingly, we AFFIRM the district

court's sunmary judgnent.



