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Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Leslie E. Knighten (Appellant), acitizen
of M ssissippi, brought a pro se action under Title 42 U S.C. 88
1981, 1983, and 1985 agai nst defendants-appellees, citizens of
Loui si ana, Cave & McKay, John F. McKay, Donald G Cave, and Craig

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



S. Watson (col lectively Appel | ees), seeking over $3, 000, 000 danages
for alleged violations of his constitutional rights for |egal
services they performed for himin a personal injury lawsuit.
Appel l ant | ater anmended his conplaint to convert the civil rights
clains into allegations of mal practice. The district court granted
summary judgnent in favor of Appellees and sanctioned Appell ant
$1, 500 under Rule 11 for bringing a frivolous civil rights action.
Appel | ant now appeal s both the grant of summary judgnent and the
Rul e 11 sanctions. W affirm
Facts and Proceedi ngs Bel ow

Appel I ant was injured on March, 30, 1985, while working as an
electrician for Todd Electric in Baton Rouge, Louisiana. Shortly
thereafter, he enployed the law firmof Cave & McKay to represent
him in a Louisiana state court action for personal injury and
intentional tort against Todd Electric, Sears Roebuck & Conpany
(Sears), and several other defendants. On Novenber 26, 1986, the
state court ruled that his recovery against Todd Electric was
limted to worker's conpensation benefits because his injury did
not result fromany intentional tort on the part of his enployer.
The court dism ssed his suit agai nst Todd El ectric but reserved his
right to proceed against Sears and the remaining defendants. An
appel late court affirmed this decision, and on March 18, 1988, the
Loui si ana Suprene Court denied certiorari.

On February 20, 1989, Appellant term nated the | egal services
of Cave & McKay and two weeks l|later filed a state court action
against the firm for nmalpractice. On July 6, 1989, however,

Appel l ant voluntarily dismssed that suit and i medi ately rehired



the firm to continue his suit against Sears. Appel I ant becane
increasingly dissatisfied with the handling of the suit against
Sears and once agai n discharged the firm On Novenber 20, 1991, he
filed the present federal court action asserting numerous civi
rights violations for Appellees' failure to adequately protect his
| egal rights regarding the Todd Electric litigation. At a status
conference on February 27, 1992, a mgistrate judge warned
Appellant that filing such frivolous civil rights clains would
i ncur sanctions under Rule 11, FeED.R GQv.P. On March 27, 1992
Appel ant anended his conplaint to include clains of |egal
mal practice and to delete the civil rights clains.! On June 25,
1992, the district court granted sunmmary judgnent in favor of
Appel | ees and sancti oned Appel |l ant $1,500. Appellant now appeal s
both the grant of summary judgnent and the award of Rule 11
sancti ons. Appel | ees seek additional damages under Rule 38,
FED. R App. P., for having to defend against a frivol ous appeal. W
affirm the district court's grant of summary judgnent and
inposition of Rule 11 sanctions, but deny Appellees' request for
Rul e 38 sancti ons.
Di scussi on

Prescription of Ml practice Caim

This Court reviews a grant of summary judgenent de novo.
Exxon Corporation v. Burglin, 4 F.3d 1294, 1297 (5th Gr. 1993).

Summary judgnment is only appropriate when "there is no genuine

. Appel  ant' s anmended conpl ai nt, however, retained its
original reference to 28 U S.C. § 1343 (original jurisdiction
over civil rights clains). Jurisdiction was al so asserted under
28 U.S.C. 8 1332 (diversity).



issue as to any material fact and . . . the noving party is
entitled to a judgnent as a matter of law " FeED.R QVv.P. 56(c).
As the party noving for summary judgnent, Appellees carry the
initial burden of pointing out the respects in which there is an
absence of evidence to support the nonnovant's case. Burglin, 4
F.3d at 1297; Celotex Corp. v. Catrell, 477 U S 317, 325, 106
S.Ct. 2548, 2553 (1986). After consulting the applicable
substantive awto determ ne what facts and i ssues are material, we
review the evidence in a |ight nost favorable to the nonnmovant to
determne if any triable issues of fact exist. Burglin, 4 F.3d at
1297.

The district court dismssed the clains of | egal nmal practice
as being tinme barred. Loui siana generally applies a one-year
prescriptive period to clains of legal nmalpractice. Lima V.
Schm dt, 595 So.2d 624, 628 (La. 1992); LA CQv. CobeE ANN. art. 3492
(West 1992). The state recognizes two exceptions to this general
rule: (1) where the attorney expressly warrants a specific result
and fails to obtain that result, and (2) where the attorney agrees
to performcertain work and does not hi ng what soever. See Lima, 595
So.2d at 628 n. 2. Nei ther of these situations applies in the
present case. Appellant has made no allegation that Cave & MKay
warranted any particular result, and the record clearly indicates
that the law firmdid at | east do some work on the case including
filing the original conplaint and begi nning discovery. Thus, the
one-year prescriptive period began to run no |later than March 18,

1988, when the Louisiana Suprene Court declined to review



Appellant's case against Todd Electric.? Filing the initial
mal practice suit in state court acted to toll the statute of
limtations while the suit was pending, LA CQv. CobE ANN. art. 3463
(West 1993); however, prescription began to run anew fromthe date
of the voluntary dism ssal of the suit on July 6, 1989. Because
Appellant did not file the present federal court action unti
Novenber 20, 1991, the prescriptive period had expired and his suit
appears tine barred.

Where, as here, the plaintiff's conplaint onits face reveals
that prescription has run, "the burden is on the plaintiff to show
why the claim has not prescribed.” Lima, 595 So.2d at 628.
Appel I ant argues that we should apply the doctrine of contra non
val entem non currit praescriptio, neaning that prescription does
not run agai nst a person who could not bring his suit. Id. at 629.
This doctrine tolls the statute of limtations for mal practice in
certain situations where the attorney fraudulently conceals his
fault, remains silent while the prescriptive period expires, or
ot herwi se del i berately prevents his client fromdi scovering a cause

of action for malpractice.® Id. The present case does not involve

2 Appel l ant has failed to argue any mal practi ce cl ai m agai nst
Cave & McKay regarding his suit against Sears and the ot her
defendants or his unrel ated sl ander suit against Dr. WI kerson.
Thus, both clains are considered abandoned on appeal .

3 Loui siana courts al so recogni ze the simlar doctrine of
"continuous representation.” Lim, 595 So. at 630. Under this
doctrine, prescription is "suspended during the attorney's
conti nuous representation of this client regarding the specific
subject matter in which the alleged wongful act or om ssion
occurred.” 1d. (citation omtted). |In the present case,
Appel | ees continued to represent Knighten regarding his clains
agai nst the remai ning defendants until Novenber 1991, but they
did not represent himregarding the Todd Electric litigation

5



such activity. Appellant is charged with know edge of the |aw
pertaining to his clains, including the applicable statute of
limtations. He was aware of all necessary facts giving rise to
his mal practice claim if any such claimexisted, as of the filing
of his state court action against his attorneys in February
1989sonore than two and one-half years before he filed the present
federal court action. As Appellant has offered no sunmary j udgnent
evi dence nor all eged any specific facts that would contradict this
finding, we conclude that he failed to carry his burden of proving
that his claimis not prescribed, and thus, summary judgnent was
appropri ate.

Appel  ant al so argues that he was deni ed due process because
the district court did not allow himto propound di scovery before
granting defendants' notion for sunmary judgnent. However, a party
seeki ng addi tional discovery

"must show how the additional discovery will defeat the

summary judgnent notion, that is, wll create a genuine

dispute as to a material fact, and 'may not sinply rely

on vague assertions that additional discovery wll

produce needed, but unspecified facts.'" International

Shortstop, Inc. v. Rally's, Inc., 939 F.2d 1257, 1267

(5th CGr. 1991), cert. denied, 112 S. C. 936 (1992)

(citation omtted).

If the district court determnes that additional discovery is
unlikely to generate evidence pertaining to the notion for summary
judgnent, "the district court may, in its discretion, proceed to

rule on the notion without further ado." 1d. Appellant nmakes and

made no attenpt to explain what facts he hopes to uncover that

beyond the Loui siana Suprene Court's denial of certiorari on
March 18, 1988. Thus, continuous representation is inapplicable.

6



m ght affect prescription. Therefore, the district court acted
wWthinits discretion in disposing of the matter wi thout permtting
irrel evant and unnecessary di scovery.
1. Rule 11 Sanctions

Appel | ees sought sanctions agai nst Appel lant for bringing an
"unquestionably frivolous" civil rights action and for pursuing a
mal practice claimthat had clearly prescribed. The district court
sancti oned Appel |l ant $1,500 to partially defray Appellees' expense
of defending the frivolous civil rights clains. W review a
sanction by the district court only for an abuse of discretion
Thomas v. Capital Security Services, Inc., 836 F.2d 866, 873 (5th
Cir. 1988) (en banc). Wiile the district court is obliged to
construe pro se pleadings liberally, it is not required to condone
bl atantly frivol ous, vexatious, or harassing conduct. See Mayfield
v. Kl evenhagen, 941 F. 2d 346, 348 (5th Cr. 1991) ("Although pro se
litigants are given considerable |atitude, Myfield has consuned
his portion of the court's patience and then sone. . . . Hi s
wasting of increasingly scarce judicial resources nmust be brought
to an end."). On the contrary, Rule 11 as then in force mandated
that such activity be punished regardless of its source, and
Congress specifically anended the rule in 1983 to include pro se
litigants. See WIlliamW Schwarzer, Sanctions Under the New Rul e
11SQA C oser Look, 104 F.R D. 181, 184 (1985). By signing the
original pleading, Appellant certified that, after making a
"reasonable inquiry," he believed "the matters in his conplaint
were well-grounded in fact and warranted by existing |aw "

Mayfield, 941 F.2d at 348. The objective aspect of the "reasonabl e



inquiry" dictates that a party electing to represent hinself in
court bears the burden of readi ng and understandi ng the applicable
| aw. Cf. Thomas, 836 F.2d at 873 ("Rule 11 conpliance is now
measured by an objective, not subj ecti ve, standard of
reasonabl eness under the circunstances.").

Appel | ant argues that he effectively abandoned t hese cl ai ns by
anending his conplaint and deleting all references to Title 42.
The district court was not persuaded,* and neither are we. First,
both the original intent and the plain | anguage of Rule 11 require
the reviewing Court to consider the litigant's conduct at the tinme
each pleading is signed. Thomas, 836 F.2d at 874. "Like a
snapshot, Rule 11 review focuses upon the instant when the picture
is takensQwhen the signature is placed on the docunent." | d.
Under Rule 11 as then in force, subsequently anmending one's
pl eadings may have |essened the severity of the "appropriate
sanction" but did not elimnate the original violation. 1d. at 875
("Rule 11 applies to each and every paper signed during the course
of the proceedings and requires that each filing reflect a
reasonable inquiry."). Secondly, any "reasonable inquiry" would
reveal Appellant's civil rights clains to be patently frivol ous.
He had entered into a private enploynent contract with a private

lawfirm No section 1983 cl ai mever arose because no state action

4 The district court stated:

"Plaintiff has apparently attenpted to abandon the
civil rights clains by calling them' 'noot' in the
anended conplaint in a belated nove at correction. The
court has, however, been required to pass upon those

cl ai ne because of the ineptness of the anended
conplaint."



was ever involved. Section 1981, while not requiring state acti on,
only guarantees the right "to make and enforce contracts . . . as
is enjoyed by white citizens.”" 42 U S.C. § 1981. No matter how
liberally we construe his conplaint, we cannot conceive of how
Appellant, a white mal e, m ght have been deprived of this right by
his law firm consisting of white nmales, sinply because the firm
failed to recover as nmuch noney as he felt he deserved. Finally,
Appel l ant's anmended conpl aint, ostensibly intended to retract the
civil rights clains, seens to insist that such clains are proper
and that the district court erred in denying them?®> as if
attenpting to evade the mmgistrate's threat of sanctions while
encouraging this Court to bestow damages for those very sane
clains.®

We recogni ze that Appellant is a pro se litigant and that he
has at | east nade a bel ated attenpt to correct his errors; however,
we are not willing to infringe upon the district court's discretion
in these matters. W are not asked to decide "whether this Court,

inits own judgnment and as an original matter, would have i nposed

5 On appeal, Appellant insists that he has a right to bring
suit for a violation of his right to enforce contracts, and that
the district court commtted "unlawful racial discrimnation" by
refusing to allow a white plaintiff to bring a section 1981 cl aim
agai nst a white defendant when an African-Anerican plaintiff

m ght be allowed to bring such a claim This neritless argunent

i gnores the plain | anguage of section 1981 and nerely serves to
denonstrate Appellant's reluctance to abandon these cl ai ns.

6 For instance, the anmended conpl ai nt suggests that, "in the
event the Plaintiff['s] claim. . . is insufficient to suffice
for a cause of action of negligence and/or |egal nmalpractice,"”
the court should grant damages under any other unidentified
statute not listed in the conplaint which "enables Plaintiff a
cause of action against Defendants Cave & McKay . . . ."

9



any of these sanctions," but rather "whether the district court
abused its discretion in doing so." Topalian v. Ehrman, 3 F.2d
931, 934 (5th Cr. 1993) (citing National Hockey League V.
Metropol itan Hockey Cub, 427 U S. 639, 642, 96 S.Ct. 2778, 2780
(1976)). Due to the obvious frivolity of the civil rights clains
and Appellant's unw llingness to abandon them we conclude the
court acted within its discretion and accordingly affirm its
i nposition of sanctions.
I11. Rule 38 Sanctions

Finally, the defendants argue that they are entitled to
damages in the anount of $5,000 under Rule 38, FeD.R ApP. P. Rule
38 permts an appellate court to award damages to the appellee if
the court determnes the appeal is frivolous. "An appeal is
frivolous if the result is obvious or the argunents of error are
whol ly without nerit." Coghlan v. Starkey, 852 F.2d 806, 811 (5th
Cir. 1988). Wile we find the present appeal neritless, we do not
consider it so unreasonable as to warrant additional sanctions
The courts have shown a particular reluctance to inpose sanctions
under Rule 38 when the appeal challenges a finding that is not
mandat ory, such as an abuse of discretion. See id. at 811 n.8.
Thus, we conclude that Rule 38 sanctions woul d be i nappropri ate.

Concl usi on

Accordingly, the district court's grant of summary judgnent

and inposition of Rule 11 sanctions are AFFIRVED, and the

def endants' notion for Rule 38 sanctions i s DEN ED
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