UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-3800
Summary Cal endar

EDWARD J. BOURGEA S, JR. ,
Pl ai ntiff-Appellant,
VERSUS

PARI SH OF JEFFERSON, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 87 0867 N)

(March 22, 1994)

Before DAVIS, JONES and DUHE, Circuit Judges.
DAVIS, Circuit Judge:!?

Edward J. Bourgeois, Jr. challenges the district court's
di smssal of his 42 U S.C § 1983 action. W affirm

| .

Bourgeois filed a conplaint against the Jefferson Parish

Sheriff's Ofice and Deputies Bernius, Wigand, WIson, and

Ventola, alleging that his civil rights were violated when they

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



arrested himpursuant to a "Request for Attachnent" issued by the
Cvil District Court of the Parish of Ol eans.

Bourgeois filed an anended conplaint adding defendants,
i ncludi ng: Suzanne F. Bourgeois Johnston, his ex-wife; Marie
Guffre Foster, his ex-nother-in-law, Judge Frederick S. Ellis;
Judge Bernette J. Johnson; Charles C. Foti, Jr., Oleans Parish
Crimnal Sheriff; the State of Louisiana; the Cty of New Ol eans;
the New Ol eans Police Departnment; the Gvil District Court for the
Parish of Orleans; Daniel S. Foley, Cerk of Cvil District Court
for the Parish O Oleans; Paul Valteau, Oleans Parish Cvil
Sheriff; Tod M Thedy, Ol eans Parish Deputy Cvil Sheriff; the
Oleans Parish Cvil District Court Cerk's Ofice; and Deputy
Cl erk Thomas Zeol i .

The conpl ai nt arose out of proceedings in the Cvil D strict
Court of O leans Parish in which Suzanne Johnston alleged that
Bourgeois was in arrears in his child support paynents. Although
Bourgeois alleged violations under § 1985, the district court
liberally construed his conplaint to allege violations under 42
US C 8 1983. The district court granted relief for all of the
def endant s and di sm ssed Bourgeois's conplaint. Appellant nakes a
nunber of argunents which we consi der bel ow.

1.
A

Bourgeois argues first that the district court inproperly

construed his conplaint to allege violations under section 1983

rat her than section 1985. 1In his conplaint, Bourgeois alleged that



t he defendants conspired to deprive himof his civil rights arising
out of a donestic relations dispute with his ex-wife. To state a
cogni zabl e cl ai munder section 1985, Bourgeois nust all ege that the
defendants actions were notivated by racial, or sone other
i nvi di ous, class-based discrimnation. Holdiness v. Stroud, 808
F.2d 417, 424 (5th Gr. 1987). Because Bourgeois did not alleged
any class-based discrimnation, the district court properly
construed his conplaint as alleging violations under section 1983.
B

Bourgeoi s argues next that the district court erred when it
di sm ssed the clains against the State of Louisiana and the G vil
District Court of Oleans Parish (CDC) based on El event h Anendnent
imunity. The El eventh Anmendnent bars suit against a state or one
of its agencies unless the state consents to suit. See Pennhurst
State Sch. & Hosp. v. Hal derman, 465 U. S. 89, 100 (1984). The CDC
was created by the Louisiana |legislature and is an agency of the
state. See La. Const. Art. 5, 8 14; La. Rev. Stat. Ann. 8§ 13:1136
(West 1983 & 1992). Louisiana did not consent to suit, and
therefore the El eventh Anmendnent bars the clains agai nst the state
and the CDC

C.

Bour geoi s cont ends next that Judges Ellis and Johnson were not
entitled to absolute imunity. Judges are absolutely inmune from
damages clains arising out of acts perforned in the exercise of
their judicial functions. See Graves v. Hanmpton, 1 F.3d 315, 317

(5th Cr. 1993). This imunity extends to all judicial acts



unless the acts were perfornmed in the clear absence of
jurisdiction. See Mtchell v. MBryde, 944 F.2d 229, 230 (5th Cr.
1991). All of the allegations against Judges Ellis and Johnson
stemfromjudicial acts perfornmed during the proceedings in state
court. Therefore, they are entitled to judicial imunity.
D
Bour geoi s al so argues that he was not treated "fairly" in the
district court. The unsubstantiated allegations of unequal
treatnent in Bourgeois's brief appear to be nothing nore than his
di ssatisfaction with the result in the district court and do not
provide a basis for relief. See United States v. MVWR Corp., 954
F.2d 1040, 1045 (5th Gr. 1992); In re Corrugated Container
Antitrust Litigation, 752 F.2d 137, 145 (5th Cr.), cert. deni ed,
473 U.S. 911 (1985).
E
Bourgeoi s next argues that he was inproperly denied a jury
trial. Bourgeois requested a jury trial for his Spears hearing
which the district court denied. See Spears v. MCotter, 766 F.2d
179 (5th Gr. 1985). A Spears hearing is an evidentiary hearing

"in the nature of a notion for a nore definite statenent," and not
atrial onthe nerits. |d. at 181-82. Bourgeois was not entitled
to a jury at the Spears hearing.

Bourgeois also requested a jury trial in his anended
conplaint. To the extent that he argues that he was inproperly

denied a jury trial before his conplaint was dismssed, his

argunent nust also fail. A party is entitled to a jury trial if



there are valid factual questions. |d. at 180-81. However, the
conpl aint may be dism ssed without a jury trial if the | egal points
| ack arguable nerit. | d. Bourgeois's conplaint was dism ssed
because it was frivolous, and therefore he was not entitled to a
jury trial
F
Finally, Bourgeois seeks a newtrial to introduce a docunent
that allegedly establishes that the "Rule for Contenpt” filed by
his ex-wfe was not signed by her. Bourgeoi s can obtain a new
trial based on newy discovered evidence only, in the exercise of
due diligence, the evidence could not have been discovered within
the time for seeking a newtrial. See Fed. R Cv. P. 60(b)((2).
Bourgeois clearly has not denonstrated that he exercised due
diligence to obtain the evidence and therefore is not entitled to
a new trial based on newly discovered evidence.
L1,
Because we find no nerit to any of Bourgeois's argunents, we

affirmthe judgnent of the district court.?

2Bourgeois also filed a notion to supplenent the record with
a copy of the Spears transcript and unidentified newy discovered
evidence. Bourgeois filed a notion with this court to obtain a
copy of the Spears transcript at governnent expense, and this
noti on was deni ed because he failed to denonstrate why the
transcri pt was necessary to present a nonfrivol ous issue on
appeal. He has still not denonstrated that the transcript is
necessary to the proper disposition of his appeal. To the extent
he seeks to supplenent the record with new evi dence, he has not
i ndi cated what the new evidence is or how the new evidence is
relevant to his appeal. W therefore deny this notion.
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