UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-3726
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
THOVAS RAY KENNEDY |1 |
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR 91 473)

(Novenber 4, 1993)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !

Appel | ant Kennedy was convicted by a jury of engaging in a
continuing crimnal enterprise inviolation of 21 U S.C. § 848, and
conspiracy to distribute in excess of ten kilograns of cocaine, a
violation of 21 U . S.C. § 846. He was sentenced to prison for life
for his continuing crimnal enterprise conviction, and given a
concurrent term of 240 nonths for his conspiracy conviction. He
appeals. W affirmhis conviction and sentence for the continuing

crimnal enterprise and vacate the conviction and sentence for the

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conspi racy charge.

The record is lengthy and detailed and firmy establishes that
Kennedy was a |leader of a crimnal enterprise knowmn as MA T.D
Productions which, distributed hundreds of kil ograns of cocaine in
nunmerous | ocations in this country over a period at | east from1986
until 1990, and which directly invol ved at | east el even persons and
generated mllions of dollars of revenue.

Appellant's first conplaint of error involves the events
i mredi ately preceding his arrest. H s hone was under surveill ance.
He and anot her person were observed driving away fromthe resi dence
and were followed to a Federal Express office where Appellant was
observed to renove two brown boxes fromthe trunk of the vehicle,
and deliver them into the Federal Express office for shipnent.
Appellant then left the building. The boxes were taken into
custody by a police officer and, when presented to a drug-sniffing
dog, the dog alerted. The officers then obtained a warrant and
pursuant thereto opened the boxes discovering ten Kkilograns of
cocaine and the Appellant's fingerprints on the plastic bags
contained within the boxes. Kennedy argues to this Court that the
boxes were illegally seized and the evidence should have been
suppressed. Wil e Appellant did nove to suppress this evidence in
the district court, he did not do so on the ground now al | eged. As
a result, he has waived his right to present the issue to this

Court. Fed. R Cim P. 12(f); United States v. Cannon, 981 F.2d

785, 787 (5th Cr. 1993). Nor has Appel |l ant shown cause for relief

fromthe rule of waiver. He has not provided this Court with a



transcript of the suppression hearing to denonstrate that he did
i ndeed devel op the issue at that hearing. Having failed to show
cause why he should be relieved fromthe rule of waiver, we hold
that the issue has been wai ved.

Appel l ant next conplains that his due process rights were
vi ol at ed because t he Gover nnent suppressed evi dence whi ch under the

Jencks Act 18 U. S.C. § 3500; Brady v. Maryland, 373 U. S. 83 (1963);

and Gglio v. United States, 405 U S. 150 (1972), the Governnent

was required to disclose. In the district court Appellant noved
for production of Brady and Jencks Act material. The Governnent
agreed to conply with his request forty-eight hours prior to trial.
At the hearing on the discovery notions Appellant indicated
satisfaction wth the Governnent's response. At the pretria
conference the district court ordered the Governnent to nmake the
materials available no |ater than four days before trial. The
Gover nnment was prepared to conply. |f the Appellant did not obtain
the materials at that tine that was due to his own |ack of due

diligence and does not preserve a Brady claim United States v.

Marrero, 904 F.2d 251, 261 (5th Cr.), cert. denied, 498 U S. 1000
(1990).

Kennedy rai ses nunmerous objections to the jury instructions,
none of which were made in the trial court and, therefore, we

review only for plain error. See United States v. Barakett, 994

F.2d 1107, 1112 (5th Gr. 1993), pet. for cert. filed, (U S. Sept.

22, 1993). He contends first that the jury should not have been

instructed regarding deliberate ignorance because there are no



facts in the record supporting such an instruction. He argues that
to give it created a risk that the jury mght convict on a | esser
negl i gence standard. A review of the record shows concl usively
that the jury could not have been msled as to the proper standard
of knowl edge to apply to the defendant because it was presented
wi th abundant evidence, including Appellant's own inculpatory
statenents, that Appellant had actual know edge of the conduct
i nvol ved.

Kennedy al so conplains of the court's failure to require the
jury to unaninously identify the five or nore persons Kennedy
supervised in order to trigger the five person elenent of the CCE

charge. W have already ruled that such a charge is not required.

United States v. Linn, 889 F.2d 1369, 1374 (5th Cr. 1989), cert.
deni ed, 498 U.S. 809 (1990).

Appel lants remaining jury instruction issues are all w thout
merit and do not ampunt to plain error.

Next Appel |l ant clains ineffective assistance of trial counsel.
He did not raise this issue bel ow but contends that this is one of
the cases in which the record is in such condition that the matter

can be raised and resolved on direct appeal. See United States v.

H gdon, 832 F.2d 312, 314 (5th Gr. 1987), cert. denied, 484 U S.

1075 (1988). For this claimto be resolved on direct appeal the

record nust provide substantial details concerning the attorney's

conduct . United States v. Bounds, 943 F.2d 541, 544 (5th Gr.
1991). The record in this case is devoid of such detail. W

therefore decline to address the nerits of this argunent but do so



W thout prejudice to Appellant's right to raise the issue in a
proper notion under § 2255.

Appel lant correctly contends that his <convictions for
continuing crimnal enterprise and conspiracy to distribute cocaine
viol ate the doubl e jeopardy clause and that concurrent sentences
for the two crinmes are i nproper. Congress did not intend to i npose

cunul ative penalties under 88 846 and 848. Jeffers v. United

States, 432 U. S. 137 (1977); United States v. Devine, 934 F.2d

1325, 1342 (5th Cir.), cert. denied, 112 S. . 349 (1991). In
fact, the Governnent concedes this and argues that remand for
resentencing on the CCE conviction is not necessary. W agree. 1In

Devine, 934 F.2d at 1343, and in United States v. (Gonzal es, 866

F.2d 781, 786 (5th Cir.), cert. denied, 490 U.S. 1093 (1989), this

Court held that the proper renedy for convictions on both the
greater offense of CCE, and the |lesser included offense of
conspiracy to distribute, is to nodify the judgnent, vacating the
conviction and sentence on the |lesser included offense. |In both
t hose cases we declined to remand for resentencing. W followthe
sane procedure here and vacate the conviction and sentence on the
conspiracy to distribute count. W are satisfied fromthis record
that the conspiracy conviction did not lead the trial court to
i npose a harsher sentence on the CCE count than she would have
w thout the conspiracy. The offenses were grouped together
pursuant to 8 3D1.2(b) as part of a common schene or plan. These
grouping rules required that the offense with the highest offense

|l evel, the CCE offense, be used to determ ne Appellant's base



of fense |l evel and this was done. The total resulting of fense | evel
was forty-four which is one higher than the highest listed in the
sentencing table, mandating a life sentence. It is thus clear that
Appel lant's conviction and sentence for conspiracy to distribute
cocai ne had no effect on the sentence inposed in connection with
hi s CCE conviction.

Appel l ant's argunment that a drug conspiracy charge cannot be
used as a predicate offense to a CCE conviction has been answered
unfavorably to his position by this Court previously. United

States v. Hicks, 945 F.2d 107, 109 (5th Gr. 1991).

Appellants final contention is that the evidence was
insufficient to support his conviction. W have carefully revi ened
the record and find this position to be totally without nerit. W
do not detail the evidence here for it would serve no purpose.
Suffice it to say that we are convinced that it was nore than
adequate to prove the essential elenents of the conviction beyond
reasonabl e doubt.

Accordingly, we affirmthe Appellants conviction and sentence
for the continuing crimnal enterprise offense and we vacate the
Appel lant's conviction and sentence for conspiracy to distribute
cocai ne.

AFFI RVED | N PART AND VACATED | N PART.



