IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3721
Summary Cal endar

CATHLEEN KORNEGAY, w fe of/and
WLLIAM S. WALTER,

Pl aintiffs-Appellants,
ver sus

FEDERAL HOMVE LOAN MORTGAGE CORP.
and OAK TREE MORTGAGE CORPCRATI ON

Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Eastern District of Louisiana
CA 91 4519 D

March 16, 1993
Bef ore REAVLEY, H G3 NBOTHAM and EMLIO M GARZA, G rcuit Judges.

REAVLEY, Circuit Judge:”

Cathleen and Wlliam Wlter (collectively the Walters) sued
t he Federal Hone Loan Mortgage Corporation (FHLMC) and Cak Tree
Mort gage Corporation (OTMC) under fraud-based theories. On
cross-notions for summary judgnent, the district court held that

Loui siana res judicata | aw precludes Walter's suit. W affirmon

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



the alternate ground that there is no record evidence of danage
or prejudice to Walter fromany action of FHLMC or OTMC
| . BACKGROUND

The Walters purchased a hone in 1979 and executed a
prom ssory note and nortgage in favor of Dixie Savings
Association (DSA). DSA sold the note and nortgage to FHLMC in
1984. OIMC is FHLMC s servicing agent for the Walter | oan. The
VWalters defaulted in 1988. Attorney Rodney J. Madere then
instituted foreclosure proceedings by filing a state-court
petition for executory seizure and sale of the Walters' hone. In
his petition, Madere alleged that DSA owned and held the note and
nmortgage, and that the Walters were in default. The court issued
a wit of seizure. But, pursuant to the Walters' notion, the
Loui si ana court then enjoined any seizure and sal e because DSA
did not prove that it received ownership of the |l oan instrunents
back from FHLMC after the 1984 transfer to FHLMC.

Madere next presented the Louisiana foreclosure court with a
sworn statenent by Harold Hill ebrand, FHLMC s Regi onal Manager
for Delinquency & Forecl osure, dated May 16, 1989. By this
statenent, FHLMC "acknow edges and ratifies" that it "transferred
and assigned [the Walter note and nortgage] to Di xi e Savings

" The record contains no evidence of when, why, or for how
|l ong FHLMC transferred the note and nortgage to DSA. The
Loui siana trial court issued a second order of seizure and sale
after receiving Hllebrand' s statenent. The Walters asked for a

second injunction, and the Louisiana trial court refused.



A Loui siana appellate court then stayed the trial-court
proceedi ngs, including the seizure order, pending appeal. On
appeal, the Walters argued that DSA failed to submt authentic
evidence of the transfer of the note and nortgage from FHLMC back
to DSA. The court held that Hillebrand' s statenent conbined with
DSA' s physical possession of the note evidencing the obligation
secured by the nortgage constituted sufficient evidence of
transfer to DSA, despite the fact that FHLMC never endorsed the
note back to DSA. The court then renmanded the case to the trial
court for further foreclosure proceedings. Dixie Sav. & Loan
Ass'n v. Walter, 557 So. 2d 1044, 1045-46 (La. App.), cert.
deni ed, 559 So. 2d 1369 (La. 1990).

Facing the wit of seizure once again, the Walters sought
bankruptcy protection under Chapter 13. The WAlters noticed that
FHLMC, acting through OTMC, filed a proof of claimbased on the
note and nortgage in the Chapter 13 proceedi ng, and that DSA
filed no proof of claim The Walters then sued FHLMC and OTMC in
Loui siana court, alleging fraud, abuse of process, and deceptive
trade practices, and alluded to a nmalicious prosecution claim
At the heart of all theories proffered by the Walters is the
allegation that, to save "tine and enbarrassnent,"” FHLMC and OTMC
lied to the Louisiana court in the forecl osure proceedi ng about
whet her DSA owned the note and nortgage at the tinme DSA demanded
sei zure and sal e of the nortgaged property.

FHLMC renoved the Walters' suit to federal court, and both

parties filed sunmmary-judgnment notions. The district court



agreed wwth FHLMC and OTMC that the Louisiana court's judgnent in
VWalter is res judicata to the fraud-based clai ms now brought by
the Walters, reasoning that "[t]he relief requested by [the]
VWalters in the case before this court would necessarily require
relitigation of the validity of the assignnment of the prom ssory
note in question from[DSA] to FHLMC, then back to [DSA]." The
VWal ters appeal fromthe district court's dism ssal of their case.
1. ANALYSI S

Besides briefing the res judicata issue decided by the
district court, the parties addressed whether the court should
have reached the same result based on the fact that the Walters
suffered no damages fromany action of FHLMC or OTMC. W nmay
affirmthe district court's sumary judgnent on alternate grounds
if the record supports our decision. See Jaffke v. Dunham 352
UsS 280, 281, 77 S. . 307, 308 (1957) ("A successful party in
the District Court may sustain its judgnment on any ground that
finds support in the record.").

A court appropriately disposes of fraud-based clai ns under
Loui si ana | aw when the record denonstrates that no actual or
probabl e damages exist. Dutton & Vaughan, Inc. v. Spurney, 600
So. 2d 693, 700-701 (La. App.), cert. denied, 601 So. 2d 663 (La.
1992). Moreover, under Louisiana law, a "debtor ... cannot
question the validity or the consideration of a transfer or
assi gnnent of a debt unless he can show prejudice.” Keith v.
Conto Ins. Co., 574 So. 2d 1270, 1276 (La. App.), cert. denied,
577 So. 2d 16 (La. 1991). Prejudice exists if an assignnent



deprives the debtor of any rights that it otherw se could have
asserted, see id., or if it places the debtor at risk of
liability to both the assignor and the purported assignee. See
United Bhd. of Carpenters & Joiners v. Tile Helpers Union Local
88, 740 F. Supp. 167, 170 (E.D.N.Y. 1990).

The district court found, and the Walters do not dispute,
that the Walters defaulted on their obligations under the note
and that they were never asked to pay the debt to nore than one
party. There is no record evidence that any transfer or |ack of
transfer between FHLMC and DSA conprom sed any rights of the
Wal ters.

The only danages clainmed by the Walters in the record
consi st of the costs and angui sh associated with defending a
forecl osure action. But they would have incurred the costs and
angui sh regardl ess of whet her DSA or FHLMC brought the
forecl osure action in Louisiana court. Nothing in the record
i ndi cates that FHLMC woul d not have brought a forecl osure action
if DSA had not filed one, and the record consistently indicates
that FHLMC wanted to forecl ose on the property that the Walters
had nortgaged. Even by the Walters' theory of what happened in
the Louisiana trial court, FHLMC wanted to foreclose. The
Wal ters have not been danaged, and the life of this litigation is
now ended.

AFFI RVED.



