IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3713
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JERRY JCE TUBBLEVI LLE
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. CA-92-1458( CR-89-269- K)
~ March 17, 1993
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
The district court denied Jerry Joe Tubbleville's second
28 U.S.C. 8 2255 notion under Rule 9(b) of the Rules Governing
§ 2255 Proceedi ngs.
The decision to dismss under Rule 9(b) lies within the
sound discretion of the district court and will be reversed only

for an abuse of discretion. See Saahir v. Collins, 956 F.2d 115,

120 (5th Cr. 1992). Unless a novant shows "cause" and

"prejudice," the district court may not reach the nerits of (1)

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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successive clains which raise identical grounds to those
addressed on their nerits and decided in a previous notion, or
(2) new clainms, not previously raised, which constitute an abuse

of the wit. See Rule 9(b); Sawer v. Witley, uU. S. , 112

S.Ct. 2514, 2518, 120 L.Ed.2d 269 (1992) (§ 2254 case).

In district court, Tubbleville clainmed that his failure to
previously attack his conviction on two counts for "insufficiency
of evidence" was caused by his lack of |egal know edge.

Tubbl evil |l e does not challenge the district court's Rule 9(b)
deci sion other than to state that "the prior notion did not
chal l enge the issues that were presented in the second notion."
A lack of legal know edge does not constitute "cause" under

McCl eskey v. Zant, u. S , 111 S. Ct. 1454, 1466-70, 113

L. Ed. 2d 517 (1991). Were the novant has not established cause,
a federal court need not consider the issue of prejudice. 1d. at

1474; see Saahir, 956 F.2d at 118 (citations omtted).

Even if a prisoner cannot neet M eskey's "cause" and
"prejudi ce" standard, a federal court may consider the nerits of
successive clainms if the failure to consider them would
constitute a "mscarriage of justice." Sawer, 112 S.C. at
2518. Al though the m scarriage-of-justice exception would all ow
successive clainms to be considered if the novant has established
sufficient evidence raising a claimof innocence, id. at 2519,
Tubbl evill e does not assert his factual innocence.

For reasons set forth above, Tubbleville has not presented
any argunent that the district court abused its discretion when

it denied his 8 2255 notion. See Saahir, 956 F.2d at 117-109.
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The order of the district court denying Tubbleville's § 2255
nmotion i s AFFI RVED.



