IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3675
(Summary Cal endar)

ROOSEVELT MCCORM CK
Peti ti oner- Appel | ant,
V.

STEVE RADAR, Warden,
Loui si ana Correctional I|ndustrial
School, and RI CHARD P. | EYOUB
Attorney General, State of
Loui si ana,
Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-92-1280-K)

(August 10, 1993)
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *
Loui si ana prisoner Roosevelt M:Corm ck appeals fromthe
district court's dismssal of his habeas corpus petition.

Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

On Septenber 18, 1971, Roosevelt MCorm ck was arrested and
charged with attenpted aggravated rape. The charge arose from
events that had occurred the previous day involving a woman who
lived in the sanme apartnment conplex as did McCormck. On
Decenber 8, 1971, a New Oleans jury found McCorm ck guilty of
t he charged of fense.

During trial, the conplainant, divia Jam son, recounted the
events of Septenber 17 as follows: She was preparing to go to a
washerette with a friend, Rosalyn Charles. MCorm ck, who
previously had resided with his wife in the apartnent below the
apartnent occupi ed by Jam son and her husband, offered to drive
themto the washerette. Wen Charles' baby woke up, however, she
decided not to go. Jamson then left with McCormck in his car.

When McCorm ck drove past the washerette, Jam son asked him
where he was taking her. MCormck responded by telling her to
"hush up" and threatening her with a gun. MCorm ck then began
tal ki ng about killing her, and Jam son began crying and beggi ng.

McCormck ultimately stopped the car and ordered Jam son to
get out. Wen Jam son started to run, however, MCorm ck shot at
her with the gun and sl apped her. MCorm ck then forced her into
his apartnment and ordered her to renove her cl othing.

Wi | e Jam son was unzi ppi ng her clothing, MCorm ck
continued to threaten her and told her that she was going to
"give [him sone."” As she undressed, however, Jam son put her

foot on the bed. She then junped across the bed and out of the



open bedroom wi ndow. As Jam son ran for help, MCorm ck pursued
her, at one point attenpting to run her over with his car.
Jam son ultimtely secured the assistance of two by-standers and
call ed the police.

During her testinony, Jam son also recounted that the police
had taken custody of the clothing she wore on Septenber 17. She

identified the gold "junp-suit,” and it was admtted into
evidence. Jam son also identified stains on the junp-suit and
explained that it had been soil ed when she junped out of the
wi ndow.

Pat rol man John Wods, who had exam ned the crinme scene, also
testified at McCormck's trial. H's testinony corroborated
Jam son's. He testified that the screen on the bedroom w ndow
was bent outward, that the curtains had nud on them and that the
shrubs beneath the w ndow had broken branches. Another patrol man
verified Wods' observations.

The testinmony of McCormck's wife al so corroborated
Jam son's story. She testified that, when she arrived honme on
the day in question, she had noticed a dirty footprint on the
bed. She also testified that the w ndow screen was bent, that
the curtains were soiled, and that the shrubs beneath the w ndow
wer e broken.

McCormck's wife, who testified that she was famliar with
her husband's handwiting, also identified three letters--
including letters allegedly signed by Ms. Rosetta Thomas and

McCorm ck' s grandnot her--as having been witten and signed by



McCormck. Two letters were addressed to Jam son and her husband
and asked themto request dism ssal of the conplaint against
McCorm ck. The third letter, the letter actually signed by
McCorm ck, requested the addressee's assistance in convincing

Jam son to request dism ssal

Upon his conviction, MCormck was sentenced to five years
hard | abor. MCormck's notion for new trial was denied, and his
conviction and sentence were affirnmed on direct appeal to the
Loui si ana Suprenme Court.!? McCorm ck apparently was rel eased
fromcustody after serving his full sentence.

Subsequently, on March 28, 1979, McCorm ck was convicted of
arnmed robbery. The State then filed a multiple bill, alleging
that McCorm ck previously had been convicted of the attenpted
aggravated rape. MCorm ck was adjudged a second of fender and
sentenced to serve thirty-three years hard labor. He is
currently incarcerated at the Louisiana Correctional and
| ndustrial School in Dequincy, Louisiana.

After exhausting his state renedies,? McCormck filed the
i nstant federal habeas corpus action in which he challenges the
legality of his current confinenent on the grounds that he was
denied the effective assistance of counsel during his 1971 trial

for attenpted aggravated rape. MCorm ck asserts that he is

1 State v. McCorm ck, 272 So.2d 692 (La. 1973).

2 To the extent that McCormick's state appeals and state
habeas petitions did not raise the specific argunents he has
raised in this proceeding, the State has wai ved the exhaustion
requi renment. See McCGee v. Estelle, 722 F.2d 1206, 1212-13 (5th
Cir. 1984) (en banc).




entitled to relief because the chall enged conviction was used to
enhance the sentence he received after his 1979 conviction.
Concl udi ng that McCorm ck had failed to establish that his
defense attorney had commtted any professional errors during the
1971 trial, or that his defense was in any way prejudiced by the
attorney's conduct, the district court dismssed the petition
W t hout conducting an evidentiary hearing. MCormck tinely
appeal ed.

.

Proceedi ng on appeal pro se, McCorm ck chal |l enges the
district court's conclusion that he was not denied the effective
assi stance of counsel during his 1971 trial. He also contends
that the district court inproperly dismssed his petition w thout
conducting an evidentiary hearing. After a careful review of the
record, we conclude that neither of McCorm ck's argunents has
merit.

A

At the outset, we nust consider Respondents' argunent that
the district court |acked jurisdiction to review McCorm ck's
petition because he was not "in custody" as a result of the
conviction under attack, as required by 28 U . S.C. § 2254.
Respondents argue that McCorm ck chal l enges only his 1971
attenpted aggravated rape conviction, the sentence for which
expired sone fifteen years ago. Because M Corm ck has not

chal | enged the arned robbery conviction for which he is currently



i ncarcerated, Respondents argue, he is not "in custody" for
pur poses of 8§ 2254. W di sagr ee.

"The federal habeas statute gives the United States district
courts jurisdiction to entertain petitions for habeas relief only
from persons who are "in custody in violation of the Constitution

or laws or treaties of the United States. Mal eng v. Cook, 490

U S. 488, 490 (1989) (quoting 28 U S.C. 8§ 2241 (c)(3)). Unless a
petitioner is in custody for the chall enged conviction at the
time his petition is filed, the district court does not have
subject matter jurisdiction to entertain the action. 1d. at 490-
91. The Court has recogni zed, however, that a habeas petitioner
nmeets the in custody requi renent where he chall enges a conviction
used to enhance a sentence for which he is currently

incarcerated. 1d. at 492-93; Thonpson v. Collins, 981 F.2d 259,

261 (5th Gr. 1992). But conpare Maleng, 490 U S. at 492 (the

mere "possibility" that a prior conviction will be used to
enhance sentences inposed for subsequent convictions is not
enough to satisfy the in custody requirenent).

In his anmended petition, McCormck states that he is now
serving a sentence of thirty-three years "solely because" his
1971 attenpted aggravated rape conviction was used to "mul tiple-
bill [MCormck] and to enhance his sentence."” Because we think
that McCorm ck's petition, construed with the deference to which
pro se litigants are entitled,® can be read as asserting a

chal l enge to the sentence inposed as a result of his 1979

3 See Haines v. Kerner, 404 U.S. 519 (1972).
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convi ction, as enhanced by the allegedly invalid prior
conviction, we conclude that he is in custody for purposes of §

2254, See Mal enqg, 490 U.S. at 493. W therefore nove to the

merits of McCorm ck's appeal.
B

McCorm ck first challenges the district court's conclusion
that he was not denied the effective assistance of counsel during
his 1971 trial. MCorm ck argues that he was denied the
ef fective assistance of counsel because his defense attorney (1)
failed to investigate and interview potential w tnesses, (2)
failed to cross exam ne the victimabout the alleged rape, (3)
failed to challenge the sufficiency of the State's evidence by
movi ng for dismssal of the charges or for a mstrial, and (4)
failed to object to the adm ssion as evidence of three letters
offered by the State. After a careful review of the record, we
agree with the district court's conclusion that McCorm ck i s not
entitled to relief.

To succeed on an ineffective assistance of counsel claim a
def endant nust show (1) that his attorney's performnce was
deficient in that it fell below an objective standard of
reasonabl eness and (2) that the attorney's deficient performance

actually prejudiced the defense. Strickland v. WAshi ngton, 466

U S. 668, 688-94 (1984); Lincecumv. Collins, 958 F.2d 1271, 1278

(5th Gr.), cert. denied, UusS _ , 113 S.C. 417 (1992).

Because the range of attorney conduct that may be consi dered

reasonable is extrenely wi de and dependent upon the necessities



of a given case, our review of the attorney's perfornmance is

hi ghly deferential. Strickland, 466 U S. at 688-89; Lincecum

958 F.2d at 1278. The defendant nust overcone the presunption
that, under the circunstances, the challenged action m ght be

considered sound trial strategy. Strickland, 466 U S. at 689.

| f professionally unreasonable errors are established, the
def endant nust establish prejudice by showing that there is a
reasonabl e probability that, but for the attorney's professional
errors, the result of the proceeding woul d have been different.
Id. at 694. That is, he nust show that his attorney's
performance rendered the result of the trial unreliable or the

proceedi ng fundanentally unfair. Lockhart v. Fretwell, u. S.

_, 113 S.Ct. 838, 844 (1993). A petitioner's failure to
establish either deficient performance on the part of the defense

attorney or prejudice necessarily defeats the claim Strickland,

466 U. S. at 697.
1

McCorm ck argues that his defense attorney was ineffective
for failing to investigate and interview w tnesses who coul d have
testified in his defense. He clains that his job supervisor,
whom he does not nane, could have testified that he and the
victimhad a closer relationship than was descri bed during the
victims testinony. He also contends that his attorney should
have called as witnesses Ms. Joseph Chain and a man who |ived
next door to him MCorm ck offers no specifics regarding the

testinony that these wi tnesses m ght have offered, stating only



that their testinmony "would have "certainly supported his entire
version of the facts surrounding the "alleged comm ssion of the
entire offense."

This court has stated that ineffective assistance of counsel
clains prem sed on defense counsel's failure to call w tnesses
must be rejected unless the petitioner denonstrates prejudice

therefrom Al exander v. MCotter, 775 F.2d 595, 602 (5th Gr.

1985). To denonstrate the requisite prejudice, the petitioner
must show not only that the testinony of a particular wtness
woul d have been favorable, but also that the w tness would have
testified at trial. |[|d. Here, McCorm ck does not specifically
name each of the allegedly overl ooked wi tnesses, and he presents
no affidavits to show what their testinony |ikely would have been
or that they would have testified. Consequently, he has failed
to neet his burden of establishing that his defense attorney's
failure to call these wtnesses in any way prejudiced his
def ense.

2.

McCorm ck al so argues that his attorney failed to cross-
exam ne the victimabout the alleged rape. Qur review of the
record, however, |leads us to conclude that MCorm ck's defense
attorney in fact conducted a wholly adequate cross exam nation of
Ms. Jam son

3.
McCorm ck next contends that his defense attorney failed to

chal l enge to sufficiency of the State's evidence. He questions



the credibility of the State's wtnesses and argues that his
attorney should have noved for dismssal or for a mstrial
Again, we find no basis for relief.

At the time of McCorm ck's 1971 trial, the Louisiana Code of
Crimnal Procedure did not authorize trial judges to enter

judgnents of acquittal in cases tried to a jury. See State v.

St evenson, 447 So.2d 1125, 1132 (La.App. 1st CGr. 1984). Thus, a
crimnal defendant's only neans of challenging the sufficiency of
t he evidence presented agai nst himbefore a jury was a notion for

new trial. See Hudson v. lLouisiana, 450 U S. 40, 41 n.1 (1981).

The record before us discloses that McCorm ck's defense attorney
filed a notion for new trial asserting that the jury's verdict
was contrary to the evidence. The notion was denied. MCorm ck
t hus has not shown any attorney error.*
4.

McCorm ck al so argues that his defense attorney was
i neffective because he failed to object to the introduction of
three letters as evidence at trial. Specifically, MCorm ck

argues that his attorney should have objected to the introduction

4 To the extent that MCorm ck's argunment coul d be
construed as a challenge to the sufficiency of the evidence, we
also find no basis for relief. M. Jam son testified that
McCor mi ck abducted her, shot at and threatened her, ordered her
to disrobe at gunpoint, and told her that she was going to "give
hi m sone." Such conduct would be sufficient to fulfill the
el emrents of attenpted aggravated rape under Louisiana |law. See
State v. Parish, 405 So.2d 1080, 1086 (La. 1981). View ng the
testi nony adduced at trial in the Iight nost favorable to the
verdict, a rational jury could have found McCorm ck guilty of the
charged offense. See Jackson v. Virginia, 443 U S. 307, 319
(1979).
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of the letters on the grounds (1) that they were not voluntarily
made, (2) that the State failed to lay a proper foundation, and
(3) that they were not shown to the jury. Again, the record

di scl oses no attorney error.

Even assuming that the three letters in question should be
consi dered "confessions" for purposes of this analysis, MCorm ck
has offered nothing that suggests they were not voluntarily
witten. Mreover, the letters were clearly relevant to the
issue of McCormick's state of m nd, and the record reflects that
McCormck's wife testified that she was famliar with her
husband's handwiting and that the letters appeared to be in his
hand. Such testinony is sufficient to authenticate a handwitten
docunent. See FeD. R EviD. 901(b)(2).° The record also reflects
that the letters were shown to the jury.

C.

Finally, MCorm ck argues that the district court inproperly
di sm ssed his petition w thout conducting an evidentiary hearing.
We disagree. This court has held that, where the record is
adequate to dispose of a claimraised in a federal habeas
proceedi ng, the federal district court need not hold an

evidentiary hearing. WIley v. Puckett, 969 F.2d 86, 98 (5th Cr

1992); see also Lincecum 958 F.2d at 1279-80. |In this case, the

5 MCormck also raises the related issue that his attorney
shoul d have hired a "graphol ogist” to anal yze the handwiting on
the letters, yet he offers nothing to suggest that the testinony
of an expert m ght have been beneficial. Thus, as noted supra
McCorm ck has failed to establish that the attorney's failure to
call such a wtness prejudiced his defense. See Al exander, 775
F.2d at 602.
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state court record is sufficient to resolve the factual issues
rai sed by McCorm ck's ineffective assistance of counsel claim
L1,
For the foregoing reasons, we AFFIRM the judgnent of the
district court dismssing McCormck's petition for wit of habeas

cor pus.
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