UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92- 3668
Summary Cal endar

DANNY M MNMATHERLY,
Pl ai ntiff-Appellant,
vVer sus
STATE OF LOUI SI ANA, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
CA 92 cv 1635 D

( August 11, 1993 )

Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant, Danny Matherly (Matherly), appeals the
di sm ssal of his section 1983 action against the State of Loui siana
with prejudice and the staying of his section 1983 acti on agai nst

the Cerk of Court for Louisiana's 34th Judicial District Court

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



(the Cerk of Court). The district court also dism ssed his habeas
corpus clains without prejudice. W affirm
Facts and Proceedi ngs Bel ow

Matherly is presently incarcerated in Louisiana' s Dixon
Correctional Institute as a result of his guilty plea to a charge
of attenpted second degree murder and the resulting twenty year
sentence i nmposed on Cctober 2, 1990.1

Matherly then filed a suit for post-conviction relief in
Loui siana's 34th Judicial District Court (the trial court). As
part of that proceeding, on June 19, 1991, WMatherly filed a
di scovery notion asking that the trial court order the District
Attorney of St. Bernard Parish (District Attorney) to produce
docunents pertaining to his original trial. On June 24, 1991, the
trial court granted plaintiff's notion and ordered the District
Attorney to produce all of the requested docunents except one
medi cal report.

The District Attorney did not conply wwth the court's order so
Matherly filed a "wit of mandanmus ordering the Clerk of Court to
conply with the Court's order.”™ On July 29, 1991, in response to
this notion, the trial court issued an order requiring the District
Attorney to "show cause on Septenber 9th, 1991, why the requested
docunents . . . should not be provided."

Mat herly then filed a notion asking the trial court to all ow

himto be present at the Septenber 9, 1991, hearing.? The trial

. It is unclear fromthe record whether Matherly directly
appeal ed the judgnent resulting fromhis guilty plea.

2 This notion is formally called a notion for wit of habeas
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court denied the notion, but agreed to postpone the hearing on the
Rul e to Show Cause until after Matherly appeal ed the denial of his
nmotion to appear at the hearing.

Mat herly appeal ed the denial of his notion to appear to the
Loui siana Fourth Crcuit Court of Appeal by filing an application
for supervisory wits. The Fourth Circuit denied the wit, thereby
affirmng the trial court's denial of Matherly's notion to appear.
In its denial of wits, the Fourth Crcuit stated in what nay be
dicta: "The relator's notion requesting certain docunents fails to
state a particularized need for those docunents. . . . I n any
event, the trial court need not have ordered a show cause hearing
in the first place, but having done so, defendant's physical
presence is superfluous to the court's proceedings." Mat her |y
appealed this ruling to the Louisiana Suprene Court, which denied
his wit application w thout opinion.

Then Matherly filed the instant action under 42 U.S.C. § 1983
(1988). In his conplaint, he requested that the United States
District Court order the Clerk of Court to produce the record of
his crimnal proceedings and that the trial court be ordered to
fire his counsel of record. The State of Louisiana and the Cerk
of Court were the only parties naned as a defendants in Matherly's
conplaint.® WMatherly did not raise his right to be present at the

Rul e t o Show Cause hearing as an issue in this section 1983 acti on.

corpus ad testificandum

3 Mat herly's appellate brief states that this action includes
a nore direct claimagainst the District Attorney. However, the
District Attorney was not nanmed in his conplaint nor joined in
the action below. Therefore, he is not a party to this suit.
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The matter was referred to a nagi strate judge who reconmended
di sm ssal of the section 1983 action agai nst the State of Loui siana
on El eventh Amendnent imunity grounds with prejudi ce and staying
of the section 1983 action against the Cerk of Court pending
exhaustion of state court renedies. The magi strate judge al so
di sm ssed Matherly's habeas corpus claim w thout prejudice for
failure to exhaust, but it is unclear from his opinion to which
claimhe was referring.* The district court adopted the magistrate
judge's report and reconmendati on and i ssued a judgnent di sm ssing
the section 1983 action agai nst the State of Louisiana on El eventh
Amendnent i mmunity grounds with prejudice, staying the section 1983
action against the Cerk of Court pendi ng exhaustion of state court
remedi es, and di sm ssing w thout prejudice the habeas corpus cl aim
for failure to exhaust. Matherly appeals.

Di scussi on

We wi |l discuss each of Matherly's clains inturn. First, the
district court properly stayed Matherly's claimagainst the Oerk
of Court pendi ng exhaustion of his state court renedies. Were a
state prisoner's section 1983 action "would, if proved, underm ne
the validity of his conviction, then the petitioner shoul d present
his clains as a petition for wit of habeas corpus, and nust

exhaust state habeas renedies before bringing his 8 1983 clains

4 Matherly filed objections to the nagistrate judge's report
alleging new clains directly attacking the validity of his plea,
but the ultimate relief sought at the end of these objections was
the furnishing of the docunents sought in his conplaint. W
construe these objections as being reasons why the district court
shoul d order the docunent production and not as raising new
clainms for the court to consider.
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into federal court.”" MIls v. Crimnal Dist. Court No. 3, 837 F.2d
677, 680 (5th Cir. 1988).°> This rule is designed to prevent
prisoners from using section 1983 to collaterally attack their
convictions wthout exhaustion of state renedies. Scruggs V.
Moel l ering, 870 F.2d 376, 378 (7th G r. 1989), cert. denied, 110
S.C. 371 (1989). Since a claim for docunents from state court
convi ction proceedings so they can be used to collaterally attack
a conviction could underm ne the validity of the conviction under
attack, state court habeas renedi es nust be exhausted before the
clainms can be brought into federal court. 1d. (claimfor tria
court transcripts ancillary to collateral attack cannot be brought
until state renedi es exhausted). See Lunbert, 735 F.2d at 241-42
(claim for damages only from denial of transcript proper under

section 1983, but Illinois rule on availability of transcripts for

5 Where a prisoner's conplaint directly attacks the
constitutionality of his incarnation, federal habeas relief is
the exclusive renmedy and section 1983 relief is not avail able.
Prei ser v. Rodriguez, 93 S.Ct. 1827, 1841 (1973); WIllianms v.
Dal |l as County Conmr's, 689 F.2d 1212, 1214 (5th Gr. 1982), cert.
denied, 103 S. C. 2102 (1983). However, where a prisoner's
conplaint indirectly attacks the constitutionality of his

i ncarceration, section 1983 relief is available for any
constitutional violations. Serio v. Menbers of La. State Bd. of
Pardons, 821 F.2d 1112, 1119 (5th Gr. 1987); Sheppard v. State
of Loui siana Board of Parole, 873 F.2d 761, 762 (5th Gr. 1989)
(habeas clains dism ssed w thout prejudice and section 1983
clains remanded for abatenent or dism ssal w thout prejudice).
Matherly's claimis a section 1983 cl ai m because it does not
directly attack the validity of his conviction or the duration of
his incarceration, but seeks relief fromthose who are
interfering with his right to do so. Mtherly's action only
seeks docunents relating to the conviction and the di sm ssal of
his counsel, but not his release fromprison. See Lunbert v.
Finley, 735 F.2d 239, 241-42 (7th Gr. 1984) (claimfor
transcript proper under section 1983, not federal habeas
statute). Had the action sought a setting aside of the
conviction or sentence for ineffective assistance of counsel,
only federal habeas relief would be avail abl e.
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i ndi gent not unconstitutional).?

Wil e Matherly has exhausted his state court renedies on his
claimthat he has a right to be present at the Rule to Show Cause
heari ng, he has not exhausted his state court renedies on his claim
that he has a right to the docunents thensel ves. As far as we
know, the trial court has not held a hearing on the Rule to Show
Cause yet, nor has it held the District Attorney in contenpt for
nonconpliance wth its order to produce the docunents, nor has
either party appealed this ruling on the nerits to the Louisiana
Fourth Circuit or the Louisiana Suprene Court. The district court
did not err in staying its disposition of this claim pending
Mat herly' s exhaustion of state court renedies. Serio, 821 F.2d at
1119-1120 (when prisoner needs to exhaust state renedies before
pursuing relief in a section 1983 action, the district court has
the discretion to dismss the action without prejudice or to stay
the action pendi ng exhaustion; the latter nmethod nmay be preferred
to avoid statute of |imtations problens).

Second, the district court properly dismssed Mitherly's
clains against the State of Louisiana with prejudice on inmunity
grounds. The State of Louisiana is absolutely inmmune from
liability for injunctive relief in section 1983 actions under the

El eventh Amendnent. WIIl v. Mchigan Dept. of State Police, 109

6 The district court's judgnent did not also nention that
federal habeas renedi es may al so have to be exhausted before

i ssues affecting the validity of a conviction can be litigated in
a federal court section 1983 action. But this om ssion is not
prejudicial to Matherly, nor is it conplained of by him as
Matherly is the only party who has appeal ed, we have no occasi on
to revise the judgnent in respect to the exhaustion of federal
habeas renedi es.



S.Ct. 2304 (1989) (state cannot be sued under section 1983 because
state is not a "person" under the act); Hans v. Louisiana, 10 S. C
504 (1890) (state immune fromsuit in federal court). Even though
Mat herly has not exhausted his state renedi es agai nst the State of
Loui siana, dismssal with prejudice is proper since Matherly can
allege no facts to avoid the State's defense of absolute imunity.
MIls, 837 F.2d at 679; Serio, 821 F.2d 1114.

Third, the district court did not reversibly err in dismssing
Mat herly's habeas clains without prejudice. As we recognized in
footnote five of this opinion, Matherly has not raised any habeas
clainms in this action. Since no habeas clains were raised, there
was no need for the district court's judgnent to dism ss the habeas
clains. The judgnent need not be reforned, however, because the
di sm ssal was w thout prejudice for failure to exhaust, as habeas
di sm ssal s shoul d be when state renedi es have not been exhaust ed,
and therefore has no restrictive effect on Matherly's ability to
bring future federal habeas cl ai ns.

Concl usi on

Since Matherly failed to exhaust state renedies in his claim
against the Cerk of Court and since the State of Louisiana is
imune fromsuit, the district court did not err in staying the
claimagainst the Cerk of Court and dism ssing the claimagainst
the State of Louisiana with prejudice. Accordingly, the judgnent
appealed fromis

AFFI RVED.



