IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3653
Summary Cal endar

DOLORES T. SM TH,
Pl ai ntiff-Appellant,
V.

UNI TED STATES DEPARTMENT OF THE NAVY,
Sean O Keafe, Secretary

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
91 CV 3973 A 4

(March 9, 1993)
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Dol ores Smth appeals fromthe district court's dism ssal of
her nulti-faceted civil rights action against the Secretary of
the Navy. Finding no error, we affirm

| .
On June 29, 1984, Dolores Smth, a black female, filed an

Equal Enpl oynent Qpportunity (EEO conpl ai nt agai nst her

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



enpl oyer, the United States Navy, alleging discrimnation on the
basis of Smth's race, color, and gender. A settlenent agreenent

was signed on August 1, 1984, providing, inter alia, the

followwng relief: (i) Smth would be tenporarily pronoted to a

hi gher secretarial position; (ii) Smth would be given "due

consi deration" for permanent placenent in that |evel of position
if such a position becane available; and iii) Smth would be
permtted to reopen her conplaint if she was not in fact given
"due consideration" for such a pronotion. 1In 1989, Smth filed
anot her EEO conplaint, claimng that her enployer failed to give
her "due consideration" for two available positions. An Equal
Qpportunity Enpl oynent Conm ssion (EEOC) adm nistrative | aw judge
(ALJ) subsequently conducted a hearing and rul ed against Smth on
July 4, 1990. Smth appealed the ALJ's decision to the ful

EECC, which affirmed the decision of the ALJ on May 17, 1991. On
June 25, 1991, Smth filed a petition to reopen the case; the
EECC denied this request on Septenber 13, 1991. The EEQCC s
notice of this denial was delivered to Smth's attorney's office
on Septenber 18, 1991.

Smth initiated this lawsuit thirty-seven days |ater, on
Cctober 25, 1991. In her federal district court conplaint, Smth
all eged not only discrimnation based on race, color, and gender
-- aTitle VIl action? -- but also discrimnation based on age
and national origin. Al though the allegation of discrimnation

based on national origin came within the anbit of Title VII, the

242 U . S.C. § 2000-e et seq.
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age discrimnation claimwas filed under the Age D scrimnation
in Enpl oynent Act (ADEA).®* These latter two clainms of
discrimnation were not raised in Smth's admnistrative
conplaint.* On June 19, 1992, the district court dism ssed
Smth's lawsuit. Wth respect to Smth's discrimnation clains
based on her race, color, and gender, the court held that Smth's
conplaint was untinely under Title VII's 30-day requirenent for
filing conplaints in federal court follow ng denial of relief by
the EEOC. Wth respect to Smth's discrimnation claimbased on
age and national origin, the district court held that Smth had
failed to exhaust her adm nistrative renedies, a prerequisite for
filing a conplaint in federal court. Smth filed a tinely notice

of appeal to this court.

329 U S.C 8§ 621 et seaq.

4 Smth al so based her various clains of discrimnation
under "the Fifth, Thirteenth, and Eighteenth [sic; Fourteenth?]
Amendnents to the United States Constitution,” the 1866 G vil
Ri ghts Act, and "all applicable statutes of the State Louisiana."
We agree with the district court that these clains were not
properly raised in Smth's federal petition. As the district
court held, the ADEA and Title VIl are the exclusive renedies for
the types of enploynent discrimnation alleged by Smth, a
federal enployee. See, e.q. Brown v. General Services
Adm ni stration, 425 U. S. 820 (1976) (Title VII); Paterson v.

Wei nberger, 644 F.2d 521, 524-25 (5th Cir. 1981) (ADEA).

Al t hough there has recently been debate over whether 8§ 101 of the
1991 Cvil R ghts statutorily repeal ed Brown, see Johnson v.
Uncle Ben's, Inc., 965 F.2d 1363, 1372 (5th G r. 1992), this
court has held that 8 101 should not be applied retroactively to
pendi ng cases such as Smth's, id. W wll not clutter our

di scussion of Smth's Title VII and ADEA clainms with any further
di scussion of these additional clains.
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.

Two main issues are raised on this appeal. First, we nust
determ ne whether the district court erred by dismssing Smth's
Title VII conplaint based on alleged race, color, and gender
discrimnation as a result of her failure to file her |awsuit
within thirty days of her attorney's notice of the EECC s fi nal
action denying relief. |In particular, we are faced with the
district court's refusal both to apply the 1991 anendnents to
Title VII retroactively and to apply the doctrine of "equitable
tolling" to Smth's case. Second, we nust determ ne whether the
district court erred by dismssing Smth's Title VIl conpl aint
based on alleged national origin discrimnation and Smth's ADEA

claimfor failure to exhaust adm nistrative renedi es.

A Failure to Conply with the Thirty-Day Filing Requirenent:
i) Does the "Equitable Tolling" Doctrine Apply?

The district court found that Smth, through her counsel of
record, failed to file Smth's Title VIl conplaint wthin the
thirty day period required by the version of the statute then in
effect. 42 U S. C 8§ 2000e-16(c) (1990). Al though this court at
one tine rigidly treated conpliance with this filing stricture as
an absolute prerequisite to federal court jurisdiction, see lrwin

V. Veterans Administration, 874 F.2d at 1093, the Suprene Court

has since held that § 2000e-16(c) should not be read so rigidly,
see lrwn v. Veterans Adm nistration, 111 S.C. 453 (1990)

(holding "equitable tolling" doctrine, as a general rule,



applicable to § 2000e-16(c)). See generally Ynclan v. Departnent

of the Air Force, 943 F.2d 1388 (5th Cr. 1991). Neverthel ess,

the Supreme Court has not prevented this court fromdi sm ssing an
untinely Title VII action when a tardy Title VII plaintiff is, as
a matter of equity, unworthy of being forgiven.

In Irwin, the Suprene Court held that in order to reap the
benefits of the equitable tolling doctrine, a party nust offer an
extraordinary reason for his tardiness. Such a valid excuse
woul d include a party's good faith error in pleading or sone bad
faith action by the party's adversary that caused a delay in
filing. lrwn, 111 S. C. at 457-58. In Smth's case, the
district court found that Smth's |awer sinply failed to file
the conplaint on tinme.®> As the Suprene Court explicitly stated,
"[w] e have generally been nmuch less forgiving in receiving |late

filings when the claimant failed to use due diligence in

> Smith claims that his law office did not receive the
EECC s final order denying relief until OGctober 1, 1991, which,
he argues, should have extended the filing deadline until Cctober
31, 1991. The district court found that an agent in Smth's
office received the order on Septenber 18, 1991. The district
court based its finding primarily on a certified mail return
recei pt indicating that an agent of Smith's counsel received the
order on Septenber 18, 1991. Although we note that the mailing
address on the return receipt is different fromthe address
listed on Smth's counsel's district and appellate court
pl eadi ngs, Smth counsel has not specifically argued that the
address on the return receipt was not in fact an address at which
his |law office or residence was | ocated as of Septenber 18, 1991.
Rather, in his brief on appeal he cryptically clains that the
order was delivered to "a |law office" on Septenber 18, 1991,
W t hout stating whether he had any affiliation with that office.
Absent any nore specific proof that the order was m stakenly
delivered to an office or residence other than Smth's or Smth's
counsel's, we nust accept the district court's fact-finding. See
Fed. R Cv. P. 52.



preserving his legal rights.” [d. at 458. Smth has offered no
proof that he acted with due diligence. Accordingly, because we
believe that Smth's case is not an appropriate one in which to
apply the equitable tolling doctrine, we hold that, under the
versi on of 82000e-16(c) in effect at the tinme that Smth filed
suit, her Title VII clains based on all eged race, color, and

gender discrimnation were properly dism ssed as untinely.

B. Do the 1991 Amendnents to 8 2000e-16(c) Apply Retroactively?
Smth also argues that, even if she did file her Title VII
conpl ai nt seven days after the thirty-day deadline, we should
neverthel ess apply the 1991 anendnent to 8 2000e-16(c) -- which
extended the filing period fromthirty to ninety days® --
retroactively. Wth respect to other provisions of the 1991
Cvil Rights Act, this court has refused to apply them
retroactively in cases pending at the tine that the Title VII
anendnents took effect, i.e., on Novenber 21, 1991. See, e.qd.,
Johnson v. Uncle Ben's, Inc., 965 F.2d 1363 (5th Gr. 1992);

Landgraf v. USI Film Products, 968 F.2d 427 (5th Cr. 1992),

cert. granted, S. . _ (February 22, 1993).7’ These

6 See Rowe v. Sullivan, 967 F.2d 186, 192 (5th Cr. 1992)
(discussing 8 114(1) of the 1991 Act).

" Al though the Suprenme Court has granted certiorari to
deci de, apparently as a general matter, whether the 1991
anendnents apply retroactively, we continue to adhere to this
circuit's precedents until the Court says otherwise. See WO
AkKin v. QL. Investnents, Inc., 959 F. 2d 521, 534 (5th Gr. 1992)
("Until the Suprenme Court speaks, we will continue to apply [the
law of this circuit.]").




deci si ons have concerned provisions of the 1991 Cvil R ghts Act
that have altered significant renedial and substantive provisions

of Title VII. See, e.qg., USI Film Products, 968 F.2d at 432

(refusing to apply anmendnent permtting punitive and conpensatory
damages and anendnent providing for jury trials retroactively).

In Rowe v. Sullivan, 967 F.2d 186 (5th Cr. 1992), however,

this court in dicta noted one possible exception to our general
rule that the 1991 anendnents to Title VII do not apply
retroactively to pending cases. In that case, as in the present
case, we were asked to apply the 1991 anendnent's sixty-day
extension of Title VI's thirty-day filing requirenent to a case
that was filed before the effective date of the 1991 amendnents.?
I n Rowe, we recogni zed that sinple "procedural” anmendnents to
Title VII mght apply retroactively to pending cases. 1d. at
193, citing Myzee v. Anerican Commercial Marine Serv. Co., 963

F.2d 929, 933-34 (7th Gr. 1992) (dicta). W also stated that a
time requi rement such as 8 2000e-16(c) appeared to be
"procedural” in npbst cases. Rowe, 967 F.2d at 194.

Nonet hel ess, we never actually deci ded whet her sinple
"procedural" changes were exenpt fromthe general rule of non-

retroactivity because we held that the new ninety-day filing

8 Actually, Rowe is technically distinguishable fromthe
present case in that the Title VIl conplainant in Rowe asked us
to apply the new ninety-day filing requirenment for judicial
actions anal ogously in the context of notions for reconsideration
filed with the EEOCC. See 967 F.2d at 192. An adnministrative
regul ation provided for a thirty-day filing requirenment for such
notions. See 29 C.F.R 8 1613.235(b). Nevertheless, this court
addressed whet her the 1991 statutory anendnents to 8 2000e-16(c)
applied retroactively.



period, if applied to the Title VII conplainant in Rowe, would
have "substantive attributes."® W then pointed to a Decenber
27, 1991 EEQC policy statenent in which the EEOC announced t hat
it would not seek to apply the 1991 Cvil R ghts Act to clains
arising before the effective date of the statute. Thus,
followng the lead of the Sixth Crcuit, we deferred to the
agency that was charged by Congress with adm nistering the

statute in the case of an "arguably substantive anendnent," at

| east as applied to the facts of Rowe. [|d. at 194, citing Vogel
v. Gty of Gncinnati, 959 F.2d 594, 598 (6th G r. 1992).

The i nstant case cannot be distingui shed from Rowe. Under
the pre-1991 version of 8§ 2000e-16(c), Smth had until Cctober
18, 1991, to file atinely Title VII conplaint in federal court.
Yet she failed to file until October 25, 1991. The 1991
amendnents took effect on Novenmber 21, 1991. Thus, if we were to
apply the ninety-day provision in her case, that provision would
have "substantive attributes.” Just |like the Rowe court, we see

no need to reach the question of whether there is a "procedural™

® As we expl ai ned, because the Title VII conplainant in Rowe
had filed her federal lawsuit before the effective date of the
1991 anendnents to Title VII, applying the new ninety-day filing
provi sion would be "reviv[ing] a right" that otherw se woul d
"have been extingui shed under the law at the tinme" that suit was
filed. Rowe, 967 F.2d at 194. Hence, application of the ninety-
day provision would have "substantive attributes.” Yet the new
provi sion would "certainly" be procedural, we opined, "if the Act
had been signed into |l aw during [or before] the 30 day period in
whi ch Rowe could have tinely filed a request for
reconsideration." |d.



exception to our jurisprudence regarding the non-retroactivity of

t he 1991 anendnents to Title VII.10

B. Smth's Failure to Exhaust Her National Oigin and Age
Di scrimnation d ains!

10 Smth nakes one final attenpt to avoid the harsh
consequences of her untinely filing. Cting Havens Realty Corp.
v. Coleman, 455 U. S. 363 (1982), Smth also contends that we
shoul d apply the "continuing violation" doctrine to save her
otherwi se untinely claim Although her counsel's brief is poorly
witten, Smth apparently argues that a Title VII conpl ai nant who
suffers continuing enpl oynent discrimnation should not should
not be bound by a filing deadline. W first observe that Havens
was a housing discrimnation case and applied the "continuing
violation" doctrine to the 180-day statute of Iimtations which
ot herwi se woul d have barred the plaintiff's housing
discrimnation conplaint. The Court held that the limtation
period did not bar a lawsuit based on a continuing pattern of
discrimnatory incidents, sone of which occurred outside of the
180-day limtations period, so long as other incidents occurred
within the 180 days prior to the tinme suit was filed. 1d. at
380- 82.

Al t hough Smith cites no other authority, we recognize that
the "continuing violation" doctrine has been applied in the Title
VIl context. See Hendrix v. Gty of Yazoo City, 911 F.2d 1102,
1103-04 n.10 (5th Cr. 1990) (citing cases). W do not believe,
however, that this doctrine applies to Smith's failure to conply
with 8 2000e-16(c). Smth is not invoking the doctrine in the
attenpt to avoid the consequences of failing to tinely file an
original EEOC conplaint -- i.e., wthin the statute of
limtations for admnistrative conplaints -- which is the typica
Title VII scenario in which the "continuing violation" doctrine
properly applies. See, e.qg., Hall v. lLedex, Inc., 669 F.2d 397,
398-99 (6th Gr. 1982) (citing cases). Rather, she is trying to
use the doctrine to avoid the consequences of failing to tinely
file a judicial conplaint after being denied adm nistrative
relief. To permt Smth to use the doctrine in this manner would
in effect permit her to avoid the adm nistrative exhaustion
requi renent, discussed infra with respect to Smth's ADEA and
Title VII national origin clains.

11 Al'though Smith's appellate briefs nake no specific
reference to it, Smth apparently also raised, for the first tine
in federal district court, a new allegation of the sane variety
of discrimnation that she had previously raised in her EECC
conplaint. Apparently, this alleged act of discrimnation
occurred in late 1991 -- which was after the EEQCC i nvestigatory

9



The district court dismssed Smith's Title VII national
origin discrimnation claimand her ADEA claimon the ground that
Smth failed to exhaust her adm nistrative renedies. Smth does
not dispute the general rule that the federal courts cannot
entertain Title VII| or ADEA clains unless a claimant first fully

exhausts his adm nistrative renedies. See, e.qg., Brown, 425 U S

at 832-33; Tolbert v. United States, 916 F.2d 245, 247 (5th Gr.

1990).% Rather, Smith argues that in her case, a comon-I| aw
exception to the exhaustion doctrine exists: the "natural
outgrowm h" exception. W agree with the district court that this
exception does not apply in Smth's case.

I n numerous cases, this court has discussed the "natural
outgrowm h" exception to the exhaustion requirenent. See, e.d.,

Sanchez v. Standard Brands, Inc., 431 F.2d 455, 466 (5th Gr.

1970); Ray v. Freeman, 626 F.2d 439, 442-43 (5th Gr. 1980). W

have consistently held that a Title VII conpl ai nant nay not

raise, for the first tinme in a federal district court conplaint,

proceedi ngs had been cl osed. Because Smth fails to brief this
particul ar issue regarding her failure to exhaust her

adm ni strative renedies, we refuse to address this claimon
appeal. See United States v. Beaunont, 972 F.2d 553, 563 (5th
Cr. 1992) ("Failure of an appellant to properly argue or present
issues in an appellate brief renders those issues abandoned.").

2 There is a special statutory exception to the exhaustion
doctrine for ADEA clains filed by federal enployees such as
Smth: "the enpl oyee may proceed directly to federal court :
no later than 180 days fromthe all eged discrimnatory act, and
providing that he or she first has filed a notice of intent to

sue within 30 days prior to comencing suit." Castro v. United
States, 775 F.2d 399, 403 (1st Cir. 1985) (citing 29 U S.C. 8§
633a(d)). It is undisputed that this special exception does not

apply in Smth's case.

10



new acts of enploynent discrimnation unless those new acts were
"reasonably related" to the acts raised previously during the
adm ni strative proceedings. Ray, 626 F.2d at 443. Al though
there may be cases where it is a close question regardi ng whet her
a new act of discrimnation raised for the first time in federal
court is reasonably related to acts raised earlier in an
adm ni strative proceeding, suffice it to say that this is not
such a case. Smth raises age and national origin discrimnation
clains, which are different species fromrace, color, and gender
clains.®® Thus, we agree with the district court that these
clains cannot yet be heard in federal court because of Smth's
failure to exhaust them adm nistratively.
L1,
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

13 See, e.q9., Shah v. M. Zion Hospital & Medical Center,
642 F.2d 268 (9th Cir. 1981) (gender and national origin
di scrimnation conplaint not related to race, color, and
religious discrimnation conplaint); Castro v. United States, 584
F. Supp. 252, 258-59 (D. Puerto Rico 1984), aff'd, 775 F.2d 399
(1st Gr. 1985) (national origin claimnot related to age
discrimnation conplaint); Schaffrath v. Akron/Sunm t/ Medi na
Private Indus. Council, 674 F. Supp. 1308 (N.D. Ghio 1987)
(national origin discrimnation conplaint not natural outgrowth
of EEQOC age, gender, and race discrimnation conplaint);
Abdulrahimyv. Gene B. dick Co. 612 F. Supp. 256, 261 (N.D. Ind.
1985) (race and col or clains not outgrowths of national origin
cl ai ns).
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