IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3647
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
FREDDI E GUTI ERREZ,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. (CR-85-279-K; CA-91-4221)
~ March 19, 1993
Before KING DAVIS, and SMTH, G rcuit Judges.
PER CURI AM *
A second or successive notion nmade pursuant to 28 U S. C
8§ 2255 may be dismssed if the judge finds that it fails to
all ege new or different grounds for relief and the prior
determ nation was on the nerits, or if new and different grounds
are alleged, the judge finds that the failure of the novant to
assert those grounds in a prior notion constituted an abuse of
t he procedure governed by the applicable rules. Rule 9(b), Rules

Governing 8 2255 Proceedings. The decision to dism ss under Rule

9(b) lies within the sound discretion of the district court and

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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W ll be reversed only for an abuse of discretion. See Saahir v.

Collins, 956 F.2d 115, 120 (5th Gr. 1992)(interpreting Rule 9(b)
under § 2254)."

GQutierrez's claimof ineffective assistance of counsel was
previ ously addressed on the nerits. Unless a novant shows cause
and prejudice, a court may not reach the nerits of successive
clains which raise grounds identical to grounds heard and deci ded
on the nerits in a previous notion, or new clains, not previously

rai sed which constitute an abuse of the wit. Sawer v. Witley,

u. S , 112 S.Ct. 2514, 2518, 120 L.Ed.2d 269

(1992) (interpreting Rule 9(b) under 8§ 2254). To establish
"cause," a novant nust show that sone external inpedi nment
prevented himfromraising the claimin an earlier petition.

McCl eskey v. Zant, u. S , 111 S. Ct. 1454, 1470, 113

L. Ed. 2d 517 (1991).

CGutierrez makes no argunent to establish "cause" for again
raising his ineffectiveness claim (Qutierrez's second claim
that he was too distressed and traumati zed to understand the
consequences of his guilty plea, was not raised in a previous
motion. Qutierrez alleges that his claimwas not raised earlier
because it was prepared by "an i nmate who procl ained to [ know]
the law and to be a good jail house |awer." As the district
court noted, Qutierrez has not denonstrated any justifiable cause

for his not having raised this argunent in the two previous

" Principles governing successive federal habeas corpus
petitions also apply to successive 8§ 2255 notions. See Sanders
v. United States, 373 U.S. 1, 15, 83 S.Ct. 1068, 10 L.Ed.2d 148
(1963).
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nmotions. Accordingly, this Court need not consider the issue of
prejudice. Mdeskey, 111 S. . at 1474.

Even if a prisoner cannot neet the cause and prejudice
standard, a federal court may hear the nerits of the successive
claims if the failure to hear the clains would constitute a
"mscarriage of justice." Sawer, 112 S.C. at 2518. The
m scarriage of justice exception would allow successive clains to
be heard if the novant established that under the probative
evi dence he has a col orable claimof factual innocence. 1d. at
2519. CQutierrez pleaded guilty to the offense. He has neither
al | eged, nor denonstrated a claimof factual innocence.

Accordi ngly, the appeal is D SM SSED



