IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3646
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
EARLE LLOYD JOHNSON
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. CR-92-90-E
~ June 23, 1993
Before POLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *
Earl e Ll oyd Johnson appeals his conviction for making a
fal se statenent on a passport application in violation of 21
US C 8 1542, arguing that the district court inproperly
admtted extrinsic evidence of his status as an Air Force
deserter and of prior court martial proceedings instituted
agai nst him
Under Fed. R Evid. 404(b), evidence of past crines may be

admtted if, first, it is relevant to an i ssue such as the

defendant's notive, opportunity, intent, preparation, plan,

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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know edge, identity, or absence of m stake or accident. United

States v. Anderson, 933 F.2d 1261, 1268 (5th Gr. 1991). 1In

addition, under Fed. R Evid. 403, the prejudicial effect of the
evi dence cannot substantially outweigh its probative value. |d.
at 1269. A district court's decision to admt such evidence is

revi ewed for abuse of discretion. United States v. ©Mye, 951

F.2d 59, 61 (5th Cr. 1992).

The references to Johnson's court martial proceeding in
M ssissippi were clearly relevant to the issue of Johnson's
identity, as defense counsel questioned how the airport
authorities who testified for the governnent could identify
Johnson in court based solely on their brief interaction with
Johnson at the Houston airport. These w tnesses, however, had
al so testified agai nst Johnson at a court martial proceeding in
M ssi ssippi, thereby giving thema better basis for identifying
Johnson at trial in the instant case.

The two references to his status as a deserter were elicited
in order to explain why Johnson was routed to secondary
i nspection by custons officials at the Houston airport, but as
Johnson argues on appeal, it was not necessary for the
prosecution to reveal the specific content of the conputer alert
in order to explain that Johnson was singled out at the airport.
As the CGovernnment suggests, however, these references are
relevant to Johnson's notives in acquiring the fal se passport --
he had deserted fromthe Air Force and needed "cl ean"
docunentation in order to travel freely.

Al t hough the references to Johnson's status as a deserter
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and prior court martial were undoubtedly prejudicial, such
prejudi ce did not outweigh the probative value to the extent
requiring reversal. See Mye, 951 F.2d at 62 (citations
omtted). Even so, any reversible error in the adm ssion of the
evi dence was rendered harmess in [ight of the overwhel m ng

evi dence of Johnson's guilt. See United States v. WIllians, 957

F.2d 1238, 1244 (5th Cr. 1992) (error in admtting evidence
considered harm ess unless it "substantially influenced the
jury's verdict.") (citation omtted).

The physi cal evidence found in Johnson's bags, in addition
to the testinony of witnesses such as Becky Usie, the deputy
clerk of the Terrebone Parish Cerk of Court's Office who
processed Johnson's fal se passport application, establishes that
Johnson knew that he falsified informati on on the passport
application when he represented hinself to be Al ton Johnson, and
that he did so with the intent to secure a fal se passport under

t he nane Al ton Johnson. See United States v. Muwunt, 757 F.2d

1315, 1318 (D.C. Cr. 1985). The conviction is AFFI RVED



