IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3640
Summary Cal endar

WALTER L. COLLI NS,
Pl ai ntiff-Appellant,

VERSUS
AVONDALE SHI PYARD, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
CA 90 3905 "J"

August 18, 1993

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Walter Collins, proceeding pro se and in forma pauperis,

appeals a district court order adopting a magistrate judge's
findings dismssing with prejudice his title VII conplaint.

Agreeing that Collins's conplaint has no nerit, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Collins, a black man, began working at Avondal e | ndustries,
Inc. ("Avondal e"), as a sheet netal nechanic in January 1987. His
duties included using a torch to lay out and cut sheet netal
During his tenure at Avondale, Collins had a history of absenteei sm
and bel ow average work production. On June 5, 1987, Collins
received an official warning notice for absenteeism On July 13,
1988, he received another official warning, this tinme for being
absent fromhis assigned work area. On July 26, 1988, he received
athird official warning for absenteeismlisting thirteen days he
had m ssed work since January 1, 1988. Collins signed each of
t hese war ni ngs.

On August 27, 1988, Collins left a material box, used for
hol di ng nuts and bolts, in the hull of a ship. Despite Avondal e's
policy forbidding the use of material boxes to store personal
tools, Collins was using this box to store his tools.?! Collins's
supervi sor, Ken Edler, told himto renove the material box fromthe
vessel by the end of the day. The next day, August 28, while
i nspecting the vessel, Edler noticed the material box on the
vessel

On August 29, Edler consulted with his supervisor, Arthur
Schl oegel , and reviewed Collins's personnel record. They agreed to
di scharge Collins. The next day, Edler told Collins that Avondal e
had decided to term nate himfor insubordination and absenteeism

Edler testified that while Collins's absenteei smwas an aggravati ng

! Avondal e sent a menorandum to enpl oyees expl ai ning this policy.
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factor in the decision, the primary reason was Col lins's i nsubordi -
nation in refusing to renove his material box.

Edler also testified that he had twenty-five sheet netal
wor ker s under hi s supervision)) el even white, fourteen bl ack )) and
that nost of the recent hires had been black. He went on to |ist
five white enpl oyees di scharged in 1988 and 1989 for absent eei smor
i nsubor di nati on.

Collins filed a conplaint against Avondale in January 1991,
alleging a violation of title VII of the Gvil R ghts Act of 1964,
42 U.S.C. § 2000e-5, and seeki ng damages of $4,650,000.2 |In March
1992, the mmgistrate judge conducted a telephone trial.® The
magi strate judge found that Collins nost likely did not prove a

prima facie case of racial discrimnation because he did not show

that he was treated less favorably than simlarly situated non-
mnority workers. Even assum ng, however, that Collins made a

prima faci e showi ng, the magi strate judge went on to determ ne that

Avondal e' s reason for di scharging Collins )) insubordination and to
a | esser extent absenteeism)) was not pretextual, as various white
enpl oyees had been term nated for the sane reasons. The nagi strate
j udge concl uded that there was no evidence that Edler's discharge
of Collins was racially notivated, and he recommended di sm ssal .

The district court adopted the nmagi strate judge's findi ngs and

2 ollins initially also alleged violations of 42 U S.C. §§ 1981 and
1983. The nmgi strate judge recommended di sm ssal of these clains. The
district court adopted this recommendation and remanded only the title VI
claimfor further proceedings.

3 The nmgistrate conducted the trial by tel ephone because Collins was
incarcerated at Di xon Correctional Institute in Jackson, Louisiana.
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recomendation and entered judgnent dismssing the case wth

prej udi ce.

.
Collins argues that the notivation for his discharge was
racial aninus. In atitle VI| case, a plaintiff bears the initia

burden of mnmaking out a prim facie case of discrimnation.

McDonnell Douglas Corp. v. Green, 411 U S 792, 802 (1973). He

does so by showing that "(1) the plaintiff is a nenber of a
protected group; (2) the plaintiff was qualified for the job that
was held; (3) the plaintiff was discharged; and (4) after the
enpl oyer discharged the plaintiff, the enployer filled the position
with a person who i s not a nenber of a protected group."” Valdez v.

San Ant oni o Chanber of Commerce, 974 F.2d 592, 596 (5th Gr. 1992)

(citation omtted).

Once such a case is nade, the enployer nust rebut the
presunption of illegal discrimnation by articulating "alegitinate
nondi scrimnatory reason for the termnation." Valdez, 974 F. 2d at
596. If the enployer does so, the burden shifts back to the
plaintiff to show, by a preponderance of the evidence, that the
enpl oyer's proffered reason for the di scharge was but a pretext for

a racially notivated discharge. Texas Dep't of Comunity Affairs

v. Burdine, 450 U S. 248, 256 (1981). Utimtely, the plaintiff

must show di scrim nati on based upon race or gender. Valdez, 974
F.2d at 596.

W review the district court's (or, in this case, the



magi strate judge's) findings of fact inatitle VIl discrimnation

suit under the clearly erroneous standard. Pul | man- St andard v.

Sw nt, 456 U S. 273, 287 (1982). A finding is clearly erroneous
only when "al though there is evidence to support it, the review ng
court on the entire evidence is left with the definite and firm

conviction that a m stake has been made."” United States v. United

States Gypsum Co., 333 U S. 364, 395 (1948).

There is no dispute that Collins is a nenber of a protected
class, that he was a qualified sheet netal nechanic, and that he
was di scharged. Edler testified that, since Collins's discharge,
nost of the new hires were black and that, of the fifteen sheet
met al nmechani cs enployed at the tine of trial, nine were black. No
evi dence shows the race of Collins's i medi ate repl acenent.

I f his replacenent had been black, Collins would have failed

to prove a prina facie case. Neverthel ess, after Edler and Collins

testified, the magi strate judge stated, "Frankly, | think that |'m
probably incorrect at finding that it's a prima facie case, but I'm
going to find it sinply so we can have [ot her Avondal e enpl oyees' ]
testinony."

Proceedi ng under the assunption that Collins had nmade out a

prima facie case, the nmagistrate judge then exam ned Avondal e's

articulation of a non-discrimnatory notive for the discharge

Edl er explained at length that he fired Collins because he failed
to obey Edler's order to renove his material box at the end of the
day fromthe area of a ship in which he was working. This order

was i n conpliance with conpany policy. Edler stated that Collins's



record of absences carried sone wei ght as evi dence of his apparent
inability to cooperate. The term nation, Edler enphasi zed, was for
i nsubordination resulting from Collins's failure to carry out a
direct order. The absences were a m nor consideration.

The burden then shifted back to Collins to show by a prepon-
derance of the evidence that Edler's reason was not credible or
that the notivation was nore likely racial. Collins conceded that
he failed to obey Edler's order but attenpted to neet his burden by
asserting that he had an excuse for not renoving his material box
and that, at nost, he should have received a sanction | ess severe
than term nation

Collins attenpted, w thout success, to showthat racial aninus
nmotivated Edler to fire him Collins asserted, for exanple, that
Edler's age (late 40's) indicated that he was of a generation that
deprived blacks of privileges and benefits. Collins provided no
facts tending to show that Edler maintained any specific racia
ani nus. By contrast, a black sheet netal nechanic, who was a
seni or enployee under Edler, testified to Edler's race-neutral
supervision. Furthernore, Collins could nanme no white sheet netal
mechani ¢ who had been favored over black nechanics, either by
receiving a higher salary or by receiving different discipline for
simlar infractions.

Even accepting the nagi strate judge's assunption that Collins

had proven a prinma facie case, we are firmy convinced that Collins

did not show that Avondale's reason for discharging him was

pretextual. Avondale presented credible evidence that it term -



nated Collins for violating workplace rules. Collins could not
present a shred of evidence that Avondale maintained a racially
discrimnatory intent. In short, we do not believe that the
magi strate judge's findings, adopted by the district court, were

clearly erroneous.

L1l
Col I'i ns makes a host of procedural argunents, nostly conpl ai n-
ing that errors by the district court prejudiced him W briefly

address each in turn.

A
Collins first argues that the district court should have
appoi nted counsel to represent him Title VII grants no automatic

right to appoi ntnment of counsel. Gonzalez v. Carlin, 907 F. 2d 573,

579 (5th Gr. 1990); see also Uner v. Chancellor, 691 F.2d 209,

212 (5th Gr. 1982) (civil rights conplainant has no right to
automati c appoi ntnment of counsel). A district court may appoint

counsel to represent title VII litigants "in such circunstances as

the court may deemjust." 42 U . S.C. § 2000e-5(f)(1); see Gonzal ez,
907 F.2d at 579. The decision rests within the court's sound
di scretion. Gonzal ez, 907 F.2d at 579. The court determ nes
whet her to appoi nt counsel by | ooking to the nature of the case and
the indigent's ability to represent hinself in presenting and
i nvestigating the case and evidence. 1d.

In Jackson v. Cain, 864 F.2d 1235, 1242 (5th Gr. 1989), we




found no error in a trial court's denial of a pro se plaintiff's
motion for appointnment of counsel, because the case was "not

particularly conplex," and the plaintiff proved "capable of self-
representation.” The present case is not conplicated, and Collins
proved capable of representing hinself coherently. He showed
know edge of burdens of proof and tinely filed nunmerous notions.

The district court did not err in denying appointnent of counsel.

B
Col I'i ns next argues that the district court inproperly ignored
his notion to conpel production of docunents relating to all
pronoti ons and di scharges at Avondale. W review the denial of a

nmotion to conpel for abuse of discretion. See MIls v. Danson Q|

Corp., 931 F.2d 346, 350 (5th Cr. 1991). On Decenber 17, 1991
Collins filed a notion to conpel production of docunents he had
requested two nonths earlier. He requested, anong other things,
w de-rangi ng i nformati on about the hiring, pronotion, and term na-
tion of all sheet netal nechanics hired during a period extending
two years before his hire to three nonths after his term nation
Collins also sought information about his absences. Since the
district court never ruled on this notion, we shall treat it as a
deni al .

The information Collins requested goes beyond that which he
needed to nmake out a case of discrimnation. Wile sone of the
requested information mght have shed light on Collins's prinma

facie case, the magistrate assuned that he had nade out a prinma



faci e case even without the requested information. In addition, in
i ght of Avondal e's uncontested assertion that a majority of sheet
metal nechanics, including those in grades above Collins's, are
bl ack, information about Avondale's hiring practices would have
been of no benefit. The denial )) or omssion to rule )) was not

an abuse of discretion.

C.
Collins contends that the trial before the magistrate judge

was | nproper because he did not consent to it. In MlLeod

Al exander, Powel & Apffel, P.C. v. Quarles, 925 F. 2d 853, 857 (5th

Cr. 1991), we stated that "[a] party waives his objection when he
participates in a proceedi ng before a magi strate and fails to nake
known his |lack of consent or fails to object to any other proce-
dural defect in the order referring the matter to the nagistrate
until after the magistrate has issued her report and reconmenda-

tions." See also Parker v. Mssissippi State Dep't of Pub.

Wl fare, 811 F.2d 925, 928-29 (5th Cr. 1987).

At the beginning of trial, Collins announced that he was ready
for trial. He nmade no objectionto the trial before the nmagistrate
judge wuntil after the magistrate judge's report was issued.
Col l'ins therefore wai ved any obj ection he may have had to the tri al

before the magi strate judge.

D.

Collins maintains that trial by tel ephone was ineffective



because a neaningful trial required either his or an attorney's
presence. He argues that he coul d not hear all of the proceedi ngs;
several times during the trial, he expressed an inability to hear
the testinony in the courtroom Each time, the words were
repeated, and the trial proceeded w thout any indication that
Collins did not ultimately hear. Collins received a full and
adequate opportunity to present his case. Moreover, he did not
obj ect to proceeding by tel ephone until he filed objections to the
magi strate judge's report. Therefore, he waived his challenge to

this aspect of the proceedings. See Mleod, 925 F.2d at 857.

E
Collins then argues that he should have been allowed to
introduce at trial an "Absentee File Inquiry" that lists his
absences from work. The district court rejected Collins's
contention because the nmagistrate judge allowed him to testify
about the information in the docunent. W shall not disturb an
evidentiary ruling unless the district court abused its discretion

and thereby caused a party substantial prejudice. Wllians V.

Chevron U.S. A, Inc., 875 F.2d 501, 504 (5th G r. 1989); see also
Seidnman v. Anerican Airlines, 923 F.2d 1134, 1138-39 (5th Cr.

1991).

Collins was allowed to testify about the contents of the
docunent . The record of his absences was not in dispute.
Furthernore, his absences were only marginally relevant to the

i ssue of Avondale's notivation in termnating Collins. Because
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Collins suffered no substantial prejudice, no abuse of discretion

exi sts here.

F
Collins next asserts that the nmagistrate judge was not
i npartial because his conclusions included his opinionthat Collins
had unfairly burdened Avondale and the judicial system with the
instant suit and because the magi strate judge had recommended the
dismissal of a prior action filed by Collins.* Adverse rulings

al one are insufficient to show bi as. United States v. MVR Corp.

954 F.2d 1040, 1045 (5th Cr. 1992) (citing Berger v. United

States, 255 U S 22 (1921)). So, the fact that the nmagistrate
j udge previously had dismssed a suit by Collins is of no rel evance
to this proceeding.

In addition, the general rule is that bias sufficient to
disqualify a judge nust stemfroman extrajudicial source, except
where " such pervasive bias and prejudice is shown by otherw se
judicial conduct as would constitute bias against a party.'"

Parlianent Ins. Co. v. Hanson, 676 F.2d 1069, 1075 (5th Cr. 1982)

(quoting Davis v. Board of Sch. Commirs, 517 F.2d 1044 (5th Gr.

4 In his recomrendation, the magi strate judge comrented that
[i]t is a tragedy that we even had to cone this far in resolving
this particular case because this sets a bad precedent, in ny
opi ni on, when we have such cl ear evidence that race played no part
inthis termnation of M. Collins. [It's because of cases |like
this which | think brings Title VII of the Cvil Rights Act under
so much attention every year, that when we get a case as frivol ous
as this one and are required to go to trial on it, we somehow, in

ny opinion, create an injustice to those clainms that are not
frivol ous . .
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1975), cert. denied, 429 U S. 944 (1976)). Applying this standard

to the magi strate judge's comments, we concl ude that they evi denced
no pervasi ve bias or prejudice. Qur reviewof the record convinces
us that the magistrate judge conducted the trial with conplete

inpartiality, allowing Collins every opportunity to prove his case.

G
Collins finally argues that the district court should have
granted hima newtrial. W reviewa district court's ruling on a

motion for newtrial for abuse of discretion. Dawson v. \al - Mart

Stores, 978 F.2d 205, 208 (5th Cr. 1992). Collins did not nake
out a case of racial discrimnation. He provided no evidence that
he was treated differently fromsimlarly treated whites, nor did
he show that any racial aninus existed. Since nothing in the
motion for new trial places that determnation in doubt, the
district court was wholly within its discretion in denying a new
trial.

AFFI RVED.
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