IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3627
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
KERRY Kl RBY,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. CR-91-477-N
~ March 19, 1993
Before KING DAVIS, and SMTH, G rcuit Judges.
PER CURI AM *
Appel l ant Kerry Kirby chall enges his sentence on grounds
t hat he shoul d have received a two-1level reduction in his base
of fense | evel for acceptance of responsibility and that he should
not have been assessed a two-level increase in his base offense
| evel for obstruction of justice. W find no error in the
district court's judgnent and we AFFI RM
"Determ nation by the district court whether the Defendant

has accepted responsibility is entitled to even greater deference

on review than that accorded under a sinple "clearly erroneous

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



No. 92-3627
-2

standard.” United States v. Shipley, 963 F.2d 56, 58 (5th Cr.),

cert. denied, 113 S.Ct. 348 (1992); see U. S.S.G § 3El1.1,

coment. (n.5). Unless there is no foundation for the district

court's determnation, this Court affirnms. United States v.

Perez, 915 F.2d 947, 950 (5th G r. 1990).

The district court specifically found that Kirby, "by
insisting that others are nore responsible for his illegal
schene[,] has not clearly denonstrated a recognition and
affirmati ve acceptance of his personal responsibility . . . ." A
review of the record supports this finding.

The district court's factual determ nation that Kirby

obstructed justice is reviewed for clear error. United States v.

Edwards, 911 F.2d 1031, 1033 (5th Gr. 1990). "This test
requires only that there be sufficient evidence in the record to
support the district court's conclusion."™ |d.

Kirby reported to the probation officer that he had $150 in
assets and over $4 mllion in debts. The Governnent provided to
the probation officer the information that, subsequent to
pl eading guilty, Kirby had submtted a financial statenent to a
potential business client indicating Kirby's net worth as $7.5
mllion, and that Kirby had purchased Virginia apartnents for
$11.5 mllion.

The district court found that Kirby willfully obstructed or
i npeded justice by providing false information to the probation
officer. The record contains sufficient evidence to support this
conclusion; therefore, it is not clearly erroneous.

AFFI RVED.



