UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

92- 3609

(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
DAVI D QLI VER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(CR-90-498-M

(February 18, 1993)
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Defendant, David Oiver, appeals a district court's order
denying Aiver's Rule 35 Mdtion for reduction of sentence. See
Fed. R Crim P. 35(b). He argues that because i nformati on he gave
the governnent resulted in a subsequent indictnent and convi cti on,
he is entitled to a sentence reduction. The district
court))finding that Aiver had finished his prison tern))denied his

nmotion as noot. diver appeals.

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Because diver is still on supervised release, diver is
correct that his notion is not noot. See United States v. Val dez-
Gonzal ez, 957 F.2d 643, 646-47 (9th Cr. 1992) (defendants' appeal
S not noot wher e))havi ng served their sent ences and
deport ed))def endants coul d be subject to conditions of supervised
rel ease upon reentry). The governnent, nonethel ess, contends we
can affirmthe district court on other grounds. See Sojourner T.
v. Edwards, 974 F.2d 27, 30 (5th Cr. 1992) ("W can, of course,
affirmthe district court's judgnent on any grounds supported by
the record.” (citing Mangaroo v. Nelson, 864 F.2d 1202, 1204 n.2
(5th Gr. 1989)), petition for cert. filed, 61 U S.L.W 3481 (Dec.
21, 1992). Rule 35 states that "[t]he [district] court, on notion
of the Governnment . . . nmay reduce a sentence to reflect a
def endant's subsequent, substantial assistanceintheinvestigation
or prosecution of another person who has commtted an offense.”
Fed. R Cim P. 35(b). By its plain |anguage, a governnent's
motion is required, and substantial assistance rendered after
sentencing is mandatory. See United States v. Mtchell, 964 F.2d
454, 461 (5th Cr. 1992) ("[U. S.S.G] 85Kl1.1 operates at
sentencing, while . . . Rule . . . 35(b), wunder which the
Governnment may nove to resentence a defendant to reflect
substantial assistance rendered after the original sentence,
operates after sentence has been inposed.").

Adiver acknow edges that the governnent has not noved for
reduction of sentence, but he contends, nonethel ess, that Wade v.

United States, ___ US __, 112 S. Ct. 1840, 118 L. Ed. 2d 524
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(1992) permts a district court to reduce, on its own authority, a
defendant's sentence where the governnent has commtted
constitutional violations in refusing to file a substantial-
assi stance notion. See Brief for AQiver at 5. Cting Santobello
v. New York, 404 U.S. 257, 262-63, 92 S. C. 495, 498-99, 30 L. Ed.
2d 247 (1971), diver cont ends t hat t he gover nnment
unconstitutionally breached the pl ea agreenent because i nformation
he gave resulted in an indictnment and conviction. W disagree.
The record reveal s that the governnent did not breach the plea
agreenent. The agreenent explicity stated that the governnent was
"under no obligation whatsoever to file a notion." Record on
Appeal at 82. As we previously opined, "[t]he governnent [has]
acted within its authority as expressly reserved in the plea
agreenent." United States v. Oiver, No. 91-3611, slip op. at 4
(5th Gr. March 19, 1992), included in Record on Appeal at 30.
Because A iver cannot claimthat the governnent breached the
pl ea agreenent, Oiver's challenge to the governnent's refusal to
file a substantial -assi stance notion is based solely on the extent
of his assistance to the governnent. That contention cannot
survive the framework established by Wade, assum ng t hat Wade even
applies.? In Wade, the Suprene Court expressly excluded any
argunent based on "a claim that a defendant nerely provided

substanti al assistance." See id. at 1844; see also United States

. Adiver's reliance on Wade may be m spl aced, as Wade did
not involve a Rule 35 resentencing. See 112 S. Ct. at 1843
(dealing only with a prosecutor's refusal to file a notion for
downward departure, as contenplated by U S. S.G 85K1.1).
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v. Wbani, 967 F.2d 106, 109 (5th Cr. 1992) (holding that
defendant's contentions based solely upon the extent of his
assi stance to the governnent, could not survive Wade franmeworKk).
Fut hernore, the record reveals no unconstitutional notive on the
part of the governnent))diver's race or religion was not a
nmotivating factor. See id. ("[A] defendant would be entitled to
relief if a prosecutor refused to file a substantial -assi stance
nmoti on, say because of the defendant's race or religion."). Thus,
Aiver's contentions |ack nerit.

Accordi ngly, we AFFI RM



