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PER CURI AM !

Fred L. Robi nson appeals the district court's grant of summary
judgnent in favor of the Secretary of Health and Human Services
(Secretary), contending that the court erredin affirmng the final
deci sion of the Secretary denying his application for disability
benefits under the Social Security Act (Act), 42 U.S.C. § 401, et.
seq. W AFFI RM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Robi nson applied for disability benefits in Decenber 19892
asserting damage to his neck and spine; he was 41 years old.
Robi nson, at least nomnally, conpleted the ninth grade.? He
subsequently worked as a truck driver and a construction worker
over a 15 year period.

Robi nson was injured in Decenber 1986. A CT scan of the
cervical spine showed m | d disc bul ging of the C3-4 and C4-5 di scs.
Robi nson's treating chiropractor reported that even mninm
lifting, <carrying, and handling of objects exacerbated his
synptons. On the other hand, Dr. Hunphries exam ned Robinson in
January 1990 for the D sability Determnations Services and
concl uded that Robinson could perform heavy work that required
bending and lifting; but, his neck condition precluded him from
extrenely heavy worKk.

Mar gar et Pereboom Ph.D., provided a psychol ogi cal eval uation
of Robinson in April 1990. She adm nistered a Wechsler Adult
Intelligence Scal e, Revised (WAl S-R) test showi ng t hat Robi nson had
a full scale 1Q of 72, plus or mnus two, placing him at the
boundary between the borderline and nentally deficient ranges.
Accordi ng to Pereboom this test reveal ed that Robi nson was limted
in his ability to learn new tasks or be retrained for different

wor K.

2 Robi nson al so applied for benefits in July 1989, which were
denied at the initial |evel and not pursued.

3 Hi s school records indicate that he received only one passing
grade during the eighth and ninth grades, and repeated the first
and fourth grades.



In addition, Robinson's score on the Wde Range Achi evenent
Test (WRAT) placed himin the functionally illiterate category.
Mor eover, based on other tests, Pereboom suggested that Robi nson
"would seemt’ to suffer from anxious and obsessive thinking and
confused, schizoid, or bizarre thinking. Due to the foregoing
probl ens, Pereboom opined that Robinson was not capable of
perform ng satisfactorily inadaily work situation, and reiterated
several tines that his condition was probably no different in 1986,
the start of his disability period.

In Cctober 1990, the Adm nistrative Law Judge (ALJ) concl uded
t hat Robi nson was not disabled. This decision becane the fina
decision of the Secretary, and Robinson filed suit in district
court, seeking reviewof it. After the parties filed cross-notions
for summary judgnent, the district court adopted the magistrate
judge's report and reconmmendati on and granted sunmary judgnent for
the Secretary.

1.

The Secretary applies the well-known five-step process to
det erm ne whet her an individual is disabled under the Act. If the
response to any step in the process is inconclusive, the Secretary
proceeds to the next step. A finding that a claimnt is disabled
or not disabled at any point term nates the sequential eval uation.
20 CF. R 8 416.920(a); Anthony v. Sullivan, 954 F. 2d 289, 293 (5th
Cr. 1992). First, the claimant nust show that he cannot engage in
substantial gainful enploynent; second, that he has a severe

inpairment; third, that he has an inpairnment or conbination of



inpairments listed in, or equal to one listed in App. 1, Subpt. P
and, fourth, that, given his residual functional capacity, he is
unable to performhis past relevant work. At the fifth step, the
burden shifts to the Secretary to showthat there is work in the
nati onal econony or other substantial work that the claimant can
perform 20 CF. R 8 416.920; Wen v. Sullivan, 925 F. 2d 123, 125
(5th CGr. 1991). |If the Secretary neets this burden, the cl ai mant
must then prove that he is not able to performalternate work. 1d.

At the first step, the ALJ concluded that Robinson has not
engaged in substantial gainful activity since Decenber 1986. At
the second and third steps, he ruled that Robinson has severe
cervical disorders; but, he does not have an inpairnent or
conbi nation of inpairnents listed in, or nedically equivalent to,
one listed in the regulations. At the fourth step, the ALJ found
that Robinson is unable to perform his past relevant work (truck
driver, construction worker); however, at the fifth step, he
concl uded that Robi nson is capable of perform ng other jobs in the
nati onal econony, considering his residual function capacity (light
wor k; no nonexertional limtations), age (41), education (ninth
grade marginal), and work experience (unskilled or none).*

W will affirm the Secretary's decision if there 1is

substantial evidence in the record supporting her findings and if

4 In the absence of nonexertional limtations, the ALJ could
rely exclusively on the nedical-vocational guidelines for his
fi ndi ng. Under the guidelines, a "functionally illiterate",
younger person, with a work history of unskilled or none, and the
capacity to do light work, is deened "not disabled". 20 CF. R
404, Subpt. P, App. 2, Table No. 2, Rule 202.16.

- 4 -



proper | egal standards were used in evaluating that evidence. See
42 U.S.C. § 405(g); Villa v. Sullivan, 895 F.2d 1019, 1021 (5th
Cir. 1990). "Substantial evidence is nore than a scintilla, |ess
t han a preponderance, and i s such rel evant evi dence as a reasonabl e
m nd m ght accept as adequate to support a conclusion". Villa, 895
F.2d at 1021-22 (citation omtted).

Robi nson does not challenge the ALJ's finding regarding his
residual functional capacity to do |ight work; rather, he maintains
that (1) the ALJ's determnation that he had no nedically
determ nable nental inpairnent was not supported by substanti al
evidence; (2) that the Social Security Admnistration's definition
of "medi cal equival ency" at step three is so vague that it denies
due process of law, and (3) that new and addi ti onal evidence nerits
a remand. W reject all three contentions.

A

Robi nson contends that the court failed to accord sufficient
wei ght to the opinions and reconmmendations in the psychologist's
report and thus reversibly erred in finding no nedically
determ nabl e i npairnent. We conclude that the record contains
substanti al evidence to support the ALJ's "great reservations and
hesitancy"” to credit Pereboonm s evaluation of Robinson's nenta
status and enployability. First, the record reflects that Robi nson
had been successfully enployed for 18 years with no indication of
ei ther personality problens or a sudden onset of such difficulties.
Moreover, as the ALJ noted, Robinson "did not allege a nenta

i npai rment, has had no psychogenic conplaints ... never sought or



received nental treatnent” and is not taking psychogenic
medi cat i on. | d. Furthernore, we agree with the district court
that the record supports the ALJ's conclusion that many of
Perebooms findings were "too vague to be relied upon".
Accordi ngly, we conclude that the ALJ was justified in discounting
Per eboom s recommendati on.®

In addition, although nental retardation qualifies as a non-
exertional inpairnment, Johnson v. Sullivan, 894 F.2d 683, 686 (5th
Cr. 1990), Robinson was not nentally retarded wunder the
regulations in effect at the tine he applied for benefits because
his WAIS-R valid verbal, performance, and full scale I1Qtests were
all above 69. See 20 CF. R, Pt. 404, Subpt. P, App. 1, Listing
12. 05C (1990). Bel ow- average intelligence, alone, does not
constitute an inpairnent. Johnson, 894 F.2d at 686. Accordingly,
we concl ude that the ALJ's finding as to the absence of a nedically
determnable nental inpairnment is supported by substantia
evi dence.

B

Relying on Sullivan v. Zebley, 493 U S. 521, 110 S. C. 885

(1991), Robinson contends that the definition of "nedica

equi val ency”" at the third step is so vague that it anmounts to a

5 The ALJ also stated that it was his experience, that
"regardl ess of the diagnosis or severity of the clainmant's nental
status, M. Pereboom invariably concludes that the claimant is
unenpl oyabl e". Even if this |latter observati on was i nappropriate,
it was not "adm nistrative noticing" that Pereboom was per se
unreliable, and there were sufficient alternative grounds upon
whi ch the ALJ di scount ed Pereboom s eval uation. See Mays v. Bowen,
837 F.2d 1362, 1364 (5th Gr. 1988) (applying the harm ess error
rule in uphol ding the decision of the Secretary).
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deni al of due process. It is Robinson's burden, of course, to
establish that the Secretary has acted arbitrarily or irrationally.
Spri ngdal e Conval escent Center v. Mathews, 545 F.2d 943, 955 (5th
CGr. 1977).

In Zebley, the Court held that the Secretary's child-
disability regulations were inconpatible with their authorizing
statute, 493 U S at __ , 110 S. C. at 890, noting that the
Secretary had "explicitly ... set the nedical criteria defining the
listed inpairnments at a higher | evel of severity than the statutory
standard". 1d. at 892. According to Robinson, the Secretary, in
response to Zebley, has proposed to anend the definition of
functional equivalency to include functional limtations.

Robi nson requests a remand under 42 U S.C. 8 405(g) for an
application of this "functional equival ence" standard to his claim
W refuse to do so, because the ALJ considered Robinson's
functional limtations when evaluating the fourth and fifth steps
of the sequential evaluation. Robi nson has failed to show that
consideration under the third step mght direct a different
out cone. ©

C.
Robi nson requests remand based on "new and materi al" evi dence

consisting of a report from Pereboom stating that a repeat of the

6 In Zelby, 493 U S at _ , 110 S. C. at 893-94, the Court
noted in dicta that, unlike children, adults had the opportunity in
the fourth and fifth step to establish inability to perform past
relevant work, or other work in the national econony; thus, for
adults, the shortcomngs of the listings were renedied at the

fourth and fifth steps.



WAI S-R indicated | ower scores. A disability benefits case wll be
remanded because of new evidence only if there is "a reasonable
probability that the new evi dence woul d have changed t he out cone of
the Secretary's determnation had it been before hinf'. Dorsey v.
Heckl er, 702 F.2d 597, 604-05 (5th Gr. 1983) (citation omtted).
Here, evidence of new, slightly |lower scores, if accurate, reflect
his current nental status and are thus irrelevant to his condition
at the tinme he applied for benefits. See Johnson v. Heckler, 767
F.2d 180, 183 (5th G r. 1985). Because the "new' information is
immterial and would not have altered the Secretary's determ na-
tion, a remand is not appropriate.

L1l

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.



