IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3571
Conf er ence Cal endar

GARY R. GOCHNOUR

Pl ai ntiff-Appellant,
ver sus
THE BCElI NG COVPANY, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. CA 92-CV-1019
March 18, 1993
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
Atort claimagainst the United States is barred unless it

is presented in witing to the appropriate agency within two

years after the claimaccrues. Bush v. United States, 823 F.2d

909, 911 (5th Cr. 1986). This period begins when the plaintiff
di scovers, or, in the exercise of reasonable diligence should
have di scovered, the fact of the injury and its cause. |d.

In the instant case, Gary R Gochnour's cl ai ns under the
Federal Tort Clains Act are barred. Any clains he may have had
arose fromevents that occurred over twenty years ago. Gochnour

coul d have di scovered his injury earlier by using reasonabl e

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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diligence. Even assum ng that Gochnour's comrunication with his
United States senator qualified as an adm nistrative claim that
claimwas filed years too |ate.

To the extent Gochnour states a clai munder Bivens v. Six

Unknown Naned Agents of Federal Bureau of Narcotics, 403 U.S.

388, 91 S.C. 1999, 29 L.Ed.2d 619 (1971), it is barred as well.
This Court |ooks to state law to determ ne the applicable

limtations period for a Bivens action. Spina v. Aaron, 821 F.2d

1126, 1128-29 (5th CGr. 1987).

The applicabl e Louisiana prescription period is one year.
La. Gv. Code Ann. art. 3492 (West 1992). Gochnour clains that
this prescription period has been tolled under contra non
val entum Under Louisiana |law, contra non val entum prevents the
runni ng of prescription where the cause of action is not known or

reasonably knowable by the plaintiff. R chardson v. Pennzoi

Producing Co., 896 F.2d 919, 922 (5th Cr. 1990). However, a

plaintiff will be deemed to know that which he could have | earned

by reasonable diligence. Mtthews v. Sun Exploration &

Production, 521 So.2d 1192, 1197 (La. App. 2 Cr. 1988).

As stated earlier, Gochnour could have discovered his clains
earlier by using reasonable diligence. Hi s failure to do so has
prescribed his clains both under federal and state limtations
law. The district court's order dism ssing Gochnour's clains is

AFFI RVED.



