IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3569
Summary Cal endar

UNI TED STATES,

Pl ai ntiff-Appellee,
V.
DAVI D A. BETZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR-91- 365- M 6)

(February 25, 1993)
Before KING DAVIS and WENER, G rcuit Judges.

PER CURI AM *

David A Betz appeals the sentence inposed by the district
court after he pleaded guilty to a charge of conspiracy with
intent to distribute marijuana in violation of 21 U S.C. 88 841
(a)(1) and 846. Because we conclude that the district court
correctly applied the United States Sentencing Cuidelines (the

"Quidelines"),! we affirmthe sentence.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.

1 United States Sentencing Comm ssion, Quidelines Manual
(Nov. 1991) [hereinafter cited by section nunber as U S S . G].




| .

Between May 17, 1991, and July 9, 1991, a confidenti al
informant, acting at the direction of federal |aw enforcenent
officers, negotiated wth Sal vadore Pace, Jr. regarding the sale
of a quantity of marihuana for later distribution by Pace and his
associates in and around New Ol eans, Louisiana. Pace ultimtely
agreed to purchase 750 pounds of the drug at a price of $650 per
pound. Pace requested that the mari huana be delivered to his
residence in River Ridge, Louisiana, and agreed to have a parti al
payment of approxi mately $30, 000 avail abl e upon delivery.

On July 17, 1991, the informant and an undercover narcotics
officer attenpted to deliver the mari huana. Pace advised the
i nformant, however, that he could not accept delivery or deliver
the partial paynment until his partner "David" approved the
marijuana. He told the informant that David would be there the
next nmorning. Wen the informant and the undercover officer
returned to Pace's residence on the follow ng day, they were net
by Pace and David Betz. As the marihuana was being transferred
into Pace's workshop, Pace and Betz eval uated the mari huana and
advi sed the informant and the officer that it was acceptable.
They both were pronptly arrested.

Betz was indicted by a federal grand jury and charged with
one count of conspiracy to possess with the intent to distribute

mari huana in violation of 28 U S.C. 88 841(a)(1l) and 846. On

We apply the version of the Guidelines in effect on the date of
sentencing. See United States v. Wolford, 896 F.2d 99, 102 (5th
Cr. 1990).




Septenber 30, 1991, Betz pleaded guilty pursuant to a witten
pl ea agreenent. The district court accepted Betz's plea and
ordered a presentence investigation.

The Presentence Report (PSR) concluded that the object of
the conspiracy for which Betz had been convicted was the delivery
of 750 pounds of marihuana. The report indicated, however, that
Betz contended that it was never his intent to becone invol ved
with such a |large quantity of mari huana and that he should not be
hel d accountable for the full 750 pounds. According to the
report, Betz stated that he thought that the | oad woul d be 350
pounds of mari huana until Pace informed him just m nutes before
the load arrived, that the transaction involved 750 pounds of the
drug. The PSR also indicated that Betz admtted to distributing
mari huana from snaller | oads delivered to Pace's house on two
occasions prior to his arrest.?

Based upon these facts, the PSR reconmended a cri m nal
hi story category of |--Betz had no prior crimnal convictions--
and an offense level of twenty-four. 1In its offense |evel
cal cul ation, the PSR took into account the full 750 pounds of

mar i huana, recommendi ng a base of fense | evel of twenty-six® and a

2 Each of these | oads consisted of no nore than 100 pounds;
a third |load was rejected by Betz because the nmari huana was of
poor quality.

3 Although the ambunt of marihuana actually delivered in
t he undercover operation was 615 pounds (278.9 kil ograns), the
obj ect of the conspiracy was the delivery of the 750 pounds
(340. 2 kil ogranms) negotiated by Pace. Section 2Dl1.4 of the
CGui delines specifically provides that where a defendant is
convicted of a conspiracy to commt any offense involving a
control |l ed substance, the offense |evel shall be the sane as if
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two- | evel reduction for acceptance of responsibility.* The PSR
thus arrived at a guideline sentencing range of fifty-one to
sixty-three nonths inprisonnent.

Betz filed witten objections to the PSR on two grounds.
Betz first argued that the PSR had incorrectly calculated his
of fense | evel based upon the full 750 pounds of marihuana. He
conpl ai ned that the | oads previously delivered to Pace's
resi dence were much smaller and that he did not know until
m nutes before the delivery that Pace had agreed to purchase 750
pounds. According to Betz, he told Pace that he was "crazy" when
he | earned of the large quantity.

Betz al so objected to the PSR on the grounds that it failed
to recommend a reduction in the offense level for his mtigating
role in the offense.® Betz argued that he was entitled to a
decrease because he did not know the scope of the enterprise and
had no desire to get involved with such a large quantity of
mar i huana. According to Betz, he played only a snall role in the
transaction -- that is, to evaluate the mari huana for Pace, who

made the deal for the drugs.

t he object of the conspiracy had been conpleted. U S S. G 8§
2D1.4. The base offense level for crines involving at | east 100
kil ograns of mari huana but | ess than 400 kilograns is twenty-si X.
US S G 8§ 2D1.1(a)(3) and (c)(9).

4 The Guidelines allow the sentencing court to reduce the
applicable offense level by two levels if a defendant "clearly
denonstrates a recognition and affirmati ve acceptance of personal
responsibility for his crimnal conduct.” U S S. G § 3EI1.1.

° See U S S G §3B1L.2 (Mtigating Role).
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The probation officer addressed Betz's objections in a
Addendumto the PSR Wth regard to Betz's first objection, the
of ficer noted that Betz was properly held accountable for the
full 750 pounds of mari huana because he had agreed to accept nore
than twi ce as nuch mari huana as had been delivered in the past,
he had been told the day of his arrest that 750 pounds was to be
delivered, and he had hel ped to unload and eval uate the mari huana
when it arrived. Thus, the conduct for which Betz was
account abl e pursuant to the Quidelines included the full 750
pounds.

The probation officer also noted that Betz's role in the
of fense was not mtigating. The officer observed that Betz had
been involved in selling mari huana for the sanme supplier since
1986, that he had recruited Pace to accept the shipnents, that
the buyer involved in the transaction was "his buyer," and that
he was to receive a share of the profits fromthe transaction.
Thus, the officer concluded, no offense | evel reduction was
war r ant ed.

At the June 17, 1992, sentencing hearing, Betz renewed his
objections to the PSR After hearing the argunents of counsel,?®
the district court overruled Betz' objections. OCbserving that it

did not intend to "second-guess" the probation officer, the

6 Betz argued that his account of the events was supported
by tape recordings of conversations between other nenbers of the
conspiracy and requested that transcripts of the recordings be
made part of the record. After determining that the probation
of ficer who prepared the PSR had reviewed the tapes, the district
court refused to admt the transcripts as evi dence.
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district court then adopted the findings and reconmendati ons of
the PSR and sentenced Betz to fifty-one nonths inprisonnent.’
Betz now brings this appeal, which is specifically authorized by
statute. See 18 U.S.C. § 3742 (a)(2).

1.

On appeal, Betz maintains that the district court
incorrectly applied the Guidelines in calculating his offense
level (1) by failing to make a specific finding as to a
controverted matter in the PSR, (2) by taking into account the
full 750 pounds of marihuana delivered to Pace's residence, and
(3) by refusing to grant hima dowward adjustnent for his role
in the offense. W address each of these argunents, in turn.

A
In reviewing Betz's sentence, we will uphold the district
court's sentence so long as it results froma correct application
of the GQuidelines to factual findings that are not clearly

erroneous. United States v. Sarasti, 869 F.2d 805, 806 (5th Cr.

1989); see also 18 U.S.C. § 3742(d). A factual finding is not
clearly erroneous if the district court's account of the evidence
is plausible in light of the record viewed in its entirety.

United States v. Fields, 906 F.2d 139, 142 (5th Cr.), cert.

deni ed, us __ , 111 s.C. 200 (1990). |If, however, the

sentence was inposed as a result of an incorrect application of

the Quidelines, we nust remand the case to the district court for

" The court also inmposed a $5000 fine, 5 years of
supervi sed rel ease, and a special assessnent of $50.
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further sentencing proceedi ngs, even if the sentence is

r easonabl e. United States v. Mjia-Orosco, 867 F.2d 216, 217

(5th Gr.), cert. denied, 492 U. S. 924 (1989); see also 18 U S.C

8§ 3742(e)(1). We review the district court's application of the

Guidelines to its factual findings de novo. United States v.

Al faro, 919 F.2d 962, 965-66 (5th Cr. 1990).
B

Betz first contends that the district court erred by failing
to make a specific finding with regard to a controverted matter
in the PSR Betz argues that his objections created a dispute as
to the quantity of mari huana properly attributable to himfor
sentenci ng purposes. Thus, Betz asserts, the district court's
failure to nake its own finding on the matter constitutes
reversible error. W disagree.

Rule 32(c)(3)(D) of the Federal Rules of Crimnal Procedure
requires that the sentencing court nmake a finding resolving each
controverted matter in the PSR FeED.R CRMP. 32(c)(3)(D). The
sentencing court may satisfy this requirenent, however, by

rejecting a defendant's objection and orally adopting the PSR s

finding. United States v. Wbster, 960 F.2d 1301, 1310 (5th Cr
1992), cert. deni ed, UusS _ , 113 S .. 355 (1992); United

States v. Puma, 937 F.2d 151, 155 (5th Gr. 1991), cert. denied,

_uUus 112 S, 1165 (1992). Moreover, the district
court need not "nouth any particular nmagi c words" or "make a
talismanic incantation of the rule;" it suffices that the record

reflects that the court considered the disputed issue and



rejected the defendant's objection to the PSR See United States

v. Piazza, 959 F.2d 33, 37 (5th Cr. 1992).

In the case at bar, the PSR concluded that Betz had
knowi ngly participated in a transaction involving 750 pounds of
mar i huana and attributed that quantity to Betz for purposes of
calculating his offense level. Betz filed a witten objection
all eging that he did not know that 750 pounds of the drug were
i nvol ved until mnutes before the delivery. The probation
officer rejected Betz's objection and attached a witten addendum
to the PSR to that effect. Wen Betz re-urged the objection
before the district court, the court also rejected Betz's
obj ection, then adopted the PSRwith its witten addendum The
district court thus satisfied the requirenents of Rule
32(c)(2)(D) by nmaking a specific finding that Betz had actual
know edge that the conspiracy involved 750 pounds of mari huana.

C.

Bet z next argues that the district court incorrectly
applied the Guidelines by considering the full 750 pounds of
mari huana in calculating his offense level. |In particular, he
asserts that case nust be remanded because the district court
failed to make a finding as to the anmount of mari huana that he
knew or reasonably should have foreseen was involved in the
conspiracy. Betz also contends that "there was no evidence that
he coul d have foreseen that the conspiracy involved 750 pounds

[of marihuana]." This argunent is neritless.



As Betz correctly points out, the entire anount of drugs
involved in a conspiracy is not automatically attributable to
each defendant for sentencing purposes; rather, the sentencing
court nust nake a specific finding of the anobunt of drugs that
each conspirator knew or reasonably shoul d have foreseen was
involved in the conspiracy. Wbster, 960 F.2d at 1309; Puma, 937
F.2d at 159-60. Here, the PSR specifically concluded that,
because Betz had actual know edge that the transaction in which
he participated invol ved 750 pounds of marihuana,® the ful
anount was properly attributed to himfor sentencing purposes.

As di scussed supra, by rejecting Betz's objection to the quantity
specified in the PSR and orally adopting the report, the district

court made the requisite finding that Betz had know edge of the

8 This fact distinguishes the instant case from Wbster and
Puma. I n Wbster, the PSR adopted by the sentencing court nade
no specific finding with respect to the anmount of drugs that
either of the defendants knew or reasonably should have foreseen
was involved in the conspiracy; rather, the report referred only
to the anobunt "dispersed by the defendants during the course of
the conspiracy” and the anmount "involv[ed" in the offense of
conviction. 960 F.2d at 1309. Simlarly, in Puma, the PSR
adopted by the sentencing court attributed to the defendant the
entire anount of drugs involved in the conspiracy w thout giving
any reason for doing so. Puma, 937 F.2d at 159. |In both cases,
this court remanded for a determ nation of the anmpbunt of drugs
that the particul ar defendant "knew or reasonably should have
foreseen"” was involved in the conspiracy. Here, the PSR
specifically concluded that Betz knew that the transaction
i nvol ved 750 pounds of mari huana.



full 750 pounds. |In light of the facts set forth in the PSR ° we
cannot say that this finding was clearly erroneous.
D.

Finally, we consider Betz's argunent that the district court
erred in refusing to grant hima reduction in his offense | evel
for his mtigating role in the conspiracy. Betz argues that he
was entitled to a reducti on because he was not aware of the
extent of the conspiracy, because his role in the conspiracy was
not significant until the mari huana was delivered, and because he
was "subservient" to Pace. W disagree.

The CGuidelines provide for an offense | evel reduction for a
def endant whose role in the offense is "mnor" or "mninmal."
US S G 8 3BlL.2 (Mtigating Role). A defendant is entitled to a
reduction, however, only if his role in the offense nakes him
substantially |l ess cul pable that the average participant. United

States v. Thonmas, 963 F.2d 63, 65 (5th Gr. 1992); U S S. G 8§

3B1.2, comment. (backg'd). The greater culpability of a co-

def endant does not automatically qualify a defendant for "m nor"
status; each participant nust be separately assessed. Thonas,
963 F.2d at 65. Mreover, the sentencing court's determ nation
of a defendant's role in the offense is a factual determ nation,
whi ch nust be upheld unless it is clearly erroneous. United

States v. Graldo-Lara, 919 F.2d 19, 22 (5th Gr. 1990).

® Indeed, the PSR s finding was based upon Betz's own
adm ssion that, although he was told prior to the delivery that
it involved 750 pounds of mari huana, he nevertheless directly
participated in the transaction.
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In the instant case, the record contains anple support for
the district court's finding that Betz was at | east an average
participant in the conspiracy. The PSR indicates that Betz was
i nvol ved in an on-goi ng mari huana distribution schene, that he
recruited Pace to accept deliveries at his residence, that the

transaction in question involved Betz's buyer, that Betz was to

get a "cut" of the profits, and that Pace woul d not accept
delivery until Betz approved of the quality of the marihuana. In
light of these facts, we cannot say that the district court's
refusal to grant an offense | evel reduction was clearly
erroneous.
L1,

For the reasons set forth above, we conclude that the
district court correctly applied the Guidelines in calculating
Betz's sentence. The judgnent of the district court is therefore

AFFI RVED.
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