UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-3547

CLAY CALLAGHAN, ET AL.,
Pl ai ntiffs-Appellees,
VERSUS
NIl CK CONGEM , ET AL.
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-91-1496-1)

(January 6, 1993)

Bef ore DUHE and WSDOM GCircuit Judges, and HAIK ® District Judge.
DUHE, Circuit Judge: 2

Appel  ants appeal the district court order granting in part,
and denying in part their Mtion for Summary Judgnent. W dism ss
for lack of jurisdiction.

FACTS

Dai quiris and Creans began operation in Kenner, Louisiana, in

1989. In 1991, Plaintiffs-Appellees Daiquiris and Creans No. 6,

Inc., Cay Callaghan (the manager of Daiquiris and Creans), and

! District Judge of the Western District of Louisiana, sitting by
desi gnation

2 Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Nel son Rajo (a custoner), sued Defendants-Appellants the City of
Kenner, Ni ck Congem (the Chief of Police of Kenner), John Averett
(a policeman), Wayne Mclnnis (a policeman), and Joseph Marroccoll

(a policeman), in their official and individual capacities.
Appel | ees argued that a politically notivated schene existed within
Kenner to destroy Daiquiris and Creans. Specifically, Appellees
asserted clainms under 42 U.S. C. 88 1983, 1985, 1986, and 1988 based
upon violations of their rights under the First, Fourth, Fifth, and
Fourteenth Amendnents to the Constitution, as well as pendant state

law clains for inter alia, defanmmtion, false arrest, and false

i npri sonment . Appell ees also asked the court to declare
unconstitutional certain new y-enacted ordi nances in Kenner.

Appellants filed a Mdtion to Dismss and, alternatively, a
Motion for Summary Judgnent. The district court granted in part,
and denied in part the Mtion for Summary Judgnent. Appel I ant s
then filed these appeals.

Dl SCUSSI ON

Appel lant N ck Congem argues, in his individual capacity,
that the district court failed to rule on his claimof qualified
immunity. He clainms this court has jurisdiction over his appea
because the denial of a claimof qualified immunity is a "final

judgment” within the meaning of 28 U.S.C. § 1291, under Mtchell v.

Forsyth, 472 U.S. 523, 530 (1985). Al t hough Congem correctly
states the law, he ignores the fact that the district court did not

deny his qualified immunity claim it failed to rule upon it. A

failure to rule is not an appeal able "final judgnent." Congem's



appeal is dism ssed for lack of jurisdiction.

Appellants City of Kenner, N ck Congem in his official
capacity, and John Averett, Wayne Ml nnis, and Joseph Marroccoll
intheir official and individual capacities argue that the district
court erred in (1) denying summary judgnent to the Gty of Kenner
on Appellees' Fourth and Fourteenth Amendnent clains, (2) denying
summary judgnment to the police officers on Appellees' Fifth
Amendnent claim (3) denying summary judgnent to all Appellants on
Appel lees' 42 U S.C. 88 1985(3) and 1986 clains, and (4)
determ ning that genuine i ssues of material fact existed regarding
the frequency and nature of checks by police of custoners'
identification in Daiquiris and Creans and regarding the
enforcenent of the City of Kenner's al coholic beverage | aws.

Appel lants claimthis Court has jurisdiction pursuant to 28
UsS C § 1291. Appel lants fail to recognize, however, that the
district court's partial denial of their Mtion for Summary
Judgnent is not an appeal able final judgnent within the statute.

See Mtchell v. Forsyth, 472 U S. 511 (1985). This appeal is

di sm ssed.

CONCLUSI ON

The appeals of all Appellants are DI SM SSED for |ack of

jurisdiction.



