IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3519
Summary Cal endar

NORMAN VI CTOR AND CARLA VI CTOR,
Pl aintiffs-Appellants,
V.
M TSUBI SH MOTOR SALES OF AMERI CA, | NC
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-91-1078 "N")

(Novenber 19, 1992)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Norman Victor and his wife, Carla Victor, appeal fromthe
district court's entry of summary judgnent for Mtsubishi Motor
Sales of Anmerica, Inc. ("MVBA"), in a products liability
diversity action in federal district court in Louisiana.

Plaintiffs al so appeal the district court's refusal to grant them

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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| eave to anend their conplaint in order to substitute M tsubish

Mot or Conpany ("MMC') as a defendant. W affirmin all respects.

| .

On Septenber 16, 1990, Norman Victor, a security guard
enpl oyed by a Loui siana hospital, was making his rounds in one of
the hospital's parking decks. As usual, he was driving one of
the hospital's security vehicles, a 1990 Mtsubishi "Mghty Max"
pi ck-up truck. According to Victor, as he was driving, the
brakes of the truck suddenly failed at the very tinme that the
vehicl e self-accelerated. Victor, who was not wearing a seat
belt, crashed into a concrete columm in the parking garage and
was injured. Invoking diversity jurisdiction, he and his wife
brought a products liability action against MMSA, the truck's
distributor, in federal court in Louisiana in March 1991.

In May 1991, MVBA filed its answer, denying that the truck
was defective either in its brakes or its acceleration device.™
MVBA al so specifically denied the Victors' allegation that MVBA
"manufactured" the truck. An initial conference was thereafter
held by the district court, and certain pre-trial deadlines were
schedul ed. Anong them the Victors were given until Novenber 7,
1991, to substitute or add parties and were given until February

24, 1992, to conplete discovery. The trial was scheduled to

" MMBA, supported by expert testinony, clains that Victor
sinply pressed down on the accel erator pedal, believing it was
the brake pedal. MMBA specifically points to a significant
inprint in the carpet bel ow the accel erator.
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begin on April 20, 1992. Between May 1991 and February 1992, the
Victors failed to conduct any discovery. Finally, on February
17, 1992 -- alnost a year after their conplaint was filed and
seven days before the February 24th deadline to conplete

di scovery -- the Victors propounded interrogatories and requests
for production of docunents to MVSA. On March 18, MVBA
responded, repeating its earlier assertion that it was not the
manuf acturer of the truck. MVBA pointed out that it was sinply
the distributor and that MMC was the manufacturer.

MVBA noved for summary judgnent, contending that the Victors
had failed to prove an essential elenent of their case under the
Loui siana Product Liability Act, La. Rev. Stat. Ann. § 9:2800.54
(West 1991 & Supp. 1992) -- that the pickup truck was defective
in any way. MVBA also argued that the Victors' reliance on the
doctrine of res ipsa |loquitur was m splaced. MVBA supported it
motion with affidavits and testinony froma hospital enployee who
renoved the truck fromthe accident scene, a nmechanic who
repai red the damaged truck, and an expert engi neer retained by
MVBA.

On March 23, 1992, the Victors filed a notion in response to
MVBA' s notion for summary judgnent. The Victors' sole ground of
opposition was that the doctrine of res ipsa |loquitur applied.

On March 25, the Victors noved to conpel additional discovery
responses from MVBA, requesting information about all conplaints
filed against MVBA involving all eged brake failures or sudden,

unexpl ai ned accel eration in the operation of Mghty Max trucks.



In early April, the district court held a final pre-trial
conference and heard argunent on various notions, including
MVBA' s notion for summary judgnent. A federal nmagistrate heard
argunent on the Victors' notion to conpel additional discovery
and ordered MVBA to produce any records of prior conplaints of
brake failure or unexpl ai ned accel eration. MMVSA reveal ed that
two civil conplaints had been filed in other states in which
owners had alleged that the M ghty Max had experi enced "spongy"
or "squealing" brakes; however, these were not conplaints of
brake "failure,” such as that alleged by the Victors. Nor, it
was reveal ed, had there been any conplaints of sudden

accel eration.

On April 8, the district court advised the Victors that by
April 10 they should file any final nenoranda in opposition to
MVBA' s notion for summary judgnent. The court warned that if
they failed to establish a genuine issue of material fact,
summary judgnent woul d be entered forthwith. Rather than filing
what the court requested, on April 9, the Victors filed a notion
for leave to anend their conplaint to add MMC as a def endant.
They also filed a notion for continuance of the April 20th trial
date. On April 10, the Victors also filed additional papers
opposi ng MVBA's notion for summary judgnent. Again, rather than
produci ng any new evi dence controverting MVSA's cl ai ns, the
Victors sinply re-urged their res ipsa |loquitur theory.

On April 28, the district court entered sunmary | udgnment

for MVSA, thereby dismssing all of the Victors pending notions,



including its notion to anend its conplaint in order to add MMC
as a defendant. The Victors appeal fromthe entry of sunmmary
judgnment and the district court's denial of their notion to add

MMC as a defendant.

a. Summary Judgnent
i) No evidence of a defect

The Victors argue that summary judgnent was inproper. In
reviewing a grant of summary judgnent, this Court applies the
sane standard as the district court. That is, the pleadings,
depositions, answers to interrogatories, and adm ssions, together
wth any affidavits or other evidence, nust show that there is no
genui ne issue of material fact and that the noving party is

entitled to judgnent as a matter of law. Dorsett v. Board of

Trustees for State Coll eges and Universities, 940 F.2d 121, 123

(5th Gr. 1991); Fed. R Cv. Pro. 56(c).

The district court held that the Victors had failed to prove
an essential elenent in their case -- that the Mghty Max truck
was defective under Louisiana |law. See Louisiana Product
Liability Act, La. Rev. Stat. Ann. § 9:2800.54 (West 1991 &
Supp. 1992). "A conplete failure of proof on an essenti al
el ement renders all other facts inmmterial because there is no
| onger a genuine issue of material fact. Rule 56(c) requires the
district court to enter sunmary judgnent if the evidence favoring

the non-noving party is not sufficient for the jury to enter a



verdict in his favor." VWashi ngton v. Arnstrong Wrld

| ndustries, Inc., 839 F.2d 1121, 1122-23 (5th Gr. 1988). The

non- novant may not establish a genuine issue of material fact by
resting on bare allegations nade in the pleadings, but nust
produce sufficient evidence to denonstrate that a genui ne issue

of material fact exists. Anderson v. Liberty Lobby, Inc., 477

U S 242, 250 (1986). A claimthat further discovery or a trial
m ght reveal facts of which the plaintiff is currently unaware is

insufficient to defeat the notion. Washington, 839 F.2d at 1123.

The instant case is a textbook exanple of a proper entry of

summary judgnent. The district court intercept[ed] [a]
factually deficient claim. . . in advance of trial.""

Pr of essi onal Managers, Inc. v. Fawer, Brian, Hardy & Zatzkis,

799 F.2d 218, 223 (5th Gr. 1986) (citation omtted). The
Victors sinply did not present evidence of a manufacturing or
design defect in the Mghty Max pick-up truck driven by Norman
Victor. The Victors instead sinply made bare allegations of a
defect. They had engaged in practically no discovery within
weeks of trial and were left torely on two civil actions filed
by other parties in which allegations were nade that the M ghty
Max truck had "spongy" or "squealing" brakes. However, these
civil conplaints did not allege (or prove) outright brake
failure; nor did they even allege any type of unexplai ned

accel eration. Rather, the two cases were sinple breach-of -

warranty actions in which the di sappoi nted buyers of M ghty Max



trucks listed the mnor brake problens as one aspect of MVBA' s
al | eged breach of warranty.

More inportantly, MVBA offered testinony and affidavits from
two fact witnesses and an expert which strongly tended to refute
the Victors' bare allegations. The maintenance worker who drove
the truck away fromthe accident scene stated that the brakes
were in proper working order. The nmechanic who exam ned the
truck after the accident stated that his inspection reveal ed no
i ndi cations of any defect in either the truck's brakes or its
accel erator nechanism A nechani cal engi neer who was enpl oyed as
a defense expert opined that an inprint fromthe throttle |inkage
on the truck's carpet reveal ed that the gas pedal, not the brake
pedal , was being pressed at the nonent of inpact. Based on the
pl eadi ngs and evi dence offered, the district court was correct in

entering summry judgnent.

ii) Res ipsa |oquitur

Rat her than offering any hard evidence of a design defect,
the Victors instead i nvoked the doctrine of res ipsa loquitur in
their argunents agai nst sunmary judgnment. The district court
held that, as a matter of law, the tort doctrine was inapplicable
to the instant case. The court, therefore, refused to permt the
Victors to anend their conplaint in order to allege res ipsa

| oqui tur.



The district court held that the Victors failed to prove any
of the three elenents of res ipsa loquitur. Those three el enents
are:

1) The circunstances surroundi ng the accident nust create a
presunption of negligence on the part of the defendant;
2) Control and managenent of the instrunmentality which
caused the accident nust have been vested exclusively in
t he defendant; and
3) The plaintiff's position nust be such that they are
unable to obtain information regarding the cause of the
acci dent.

Smth v. Xerox Corp., 866 F.2d 135, 140 (5th G r. 1989)

(Loui siana diversity case); Dorman v. T. Smth & Sone, Inc., 64

So. 2d 833, 835 (La. 1953).

We agree with the district court. First, we note that the
sinple fact of an auto accident, standing al one, by no neans
creates a presunption that the vehicle was defective, cf.

Cangel osi v. Qur Lady of the Lake Medical Center, 564 So.2d 654,

667 (La. 1989), because the possibility of human error by the
driver cannot be ruled out. Second, we observe that the Mghty
Max truck was owned and controlled by the hospital which enpl oyed
M. Victor, not MMSA. Finally, the Victors were not in a
position where they were unable to obtain information about what
caused the accident. Rather, as noted supra, they failed to
engage i n neani ngful discovery in order to determ ne whether or

not there was a defect in the truck.

b. The district court's refusal to permt an anendnent of the
conplaint in order to add MMC as a def endant



The Victors also contend that the district court erred by
failing to permt themto anend their conplaint in order to add
MMC as a defendant. We hold that the district court's refusal
was proper for two reasons. First, adding MMC, the manufacturer
of the Mghty Max truck, would not have prevented the entry of
summary judgnent. As discussed in supra Part Il.A , sumary
j udgnent was granted because the Victors totally failed to prove
that there was any type of defect in the truck. Thus, whether or
not MMC was naned as a defendant was immterial to the district
court's entry of sunmary judgnent.

Second, even if adding MMC woul d have nmade any difference,
the district court did not abuse its discretion by forbidding the
anmendnent of the conplaint pursuant to Rule 15(a) of the Federal
Rul es of Civil Procedure in view of the undue delay by the

Victors in to nmaking the notion. See Davis v. United States, 961

F.2d 53, 57 (5th G r. 1991) (abuse of discretion standard applied

to district court's application of Rule 15(a)); Guthrie v. J.C

Penny Co., 803 F.2d 202, 210 (5th Gr. 1986 (sane); see also

Foman v. Davis, 371 U. S. 178, 182 (1962) (party's undue del ay

relevant to court's decision to grant |eave to anend the

pl eadi ngs); Addington v. Farner's Elevator Mitual |nsurance Co.,

650 F.2d 663, 666-67 (5th Gr. 1981) (leave to anend is by no
means automatic under Rule 15(a)).

The deadline set by the district court for adding parties was
Novenber 7, 1991 -- many nonths prior to the Victors' request.

The Victors were on notice that MMC was the manufacturer as early



as May 1991, when MVBA filed its answer, explicitly denying that
it was the manufacturer of the Mghty Max. Furthernore, an

exam nation of the truck itself would have reveal ed that MMC was
the manufacturer. Additionally, on March 18, 1992, MVBA, in its
answers to the Victors' interrogatories, again stated that it was
not the manufacturer and was nerely the distributor. Only on
April 9, 1992 -- less than two weeks before trial and one day
before the immnent entry of sunmmary judgnment -- did the Victors
seek to anend their conplaint in order to add MMC as a defendant.
The district court was correct in denying the notion and in

denying a related notion seeking a conti nuance.

L1l
In view of the foregoing reasons, we AFFIRM the district

court in all respects.
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