IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3485
(Summary Cal endar)

ROBERT KALTENBACH
Peti ti oner- Appel | ee,

ver sus

BRUCE LYNN, Secretary,
Departnent of Corrections,
State of Louisiana, ET AL.,
Respondent s- Appel | ant s.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

( CA- 89- 893- A- M2)

(Novenber 24, 1992)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM ~
Laf ayette Parish (Louisiana) Assistant District Attorney

Ronald E. Dauterive seeks here to appeal a ruling of the United

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



States District Court for the Mddle D strict of Louisiana,
i nposi ng sanctions. Finding on our own notion that in the absence
of a valid Rule 58 judgnent Dauterive's notice of appeal is
premature yet untinely, we dism ss his appeal but al so acknow edge
that he still may file a notion in the district court for entry of
a separate judgnent pursuant to Rule 58 and file a new notice of
appeal upon entry of such judgnent.
I
FACTS AND PROCEEDI NGS

Plaintiff Robert Kaltenbach (not a party to this appeal) filed
a conplaint alleging 42 U S.C. 8§ 1983 and habeas corpus clains.
The magi strate judge in the Mddle D strict of Louisiana ordered
the district attorney for Lafayette Parish to furnish to the court
a copy of the record in another case filed by Kaltenbach in the
Western District of Louisiana, together with any docunents issued
by this court with respect to that case. Wen the Lafayette Parish
district attorney failed to produce the requested records, the
magi strate judge ordered that they be filed by a specified date,
and that the district attorney appear and show cause why sancti ons
should not be inposed if the order were not conplied with in a
tinmely fashion. A notion signed by appel |l ant Dauterive stated that
the record had not been delivered as originally ordered because the
matter was pending in this court and we had retai ned possessi on of
the record. That notion nmade reference to several attachnents.
The magi strate judge then i ssued an order noting that, although the

movant represented in his pleadings that the rel ated case renai ned



pending in this court, one of the attachnents to the notion
reflected that we had taken final action in the matter on July 2,
1991, and that the record had been returned to the district court.

Dauterive was ordered to appear, to explain how the
di screpancy occurred, and to show cause why sanctions shoul d not be
i nposed. A hearing was held and the nmagi strate judge inposed a
sanction agai nst Dauterive in the nature of a reprimnd. Dauterive
appealed this decision to the district judge, arguing that he
(Dauterive) signed the pleading at the request of another Lafayette
Pari sh assistant district attorney who was not all owed by the clerk
of the federal court for the Mddle District of Louisiana to file
t he pl eadi ng because he (the other assistant district attorney) was
not admtted to practice in that district. Dauterive stated that
he signed the pleading after being assured by his coll eague that
the information contained in it was correct, and further stated
that another assistant district attorney had handled all other
aspects of the Kaltenbach case.

The district court nevertheless entered an order on February
24, 1992, affirmng the magi strate judge's sanction order. On My
15, 1992, Dauterive filed a "Petition for Appeal and Review' with
this court in which he requested an out-of-tine appeal, claimng
that he did not receive notice of the district court's February 24,
1992, ruling until My 13, 1992.

W treat Dauterive's petition as a notice of appeal. See

Stevens v. Heard, 674 F.2d 320, 322 (5th CGr. 1982). He was

instructed by this court to brief whether the sanction order was



appeal abl e, and, if so, whether the appeal was subject to di sm ssal
because of the | ack of a separate Rule 58 judgnent.
I
ANALYSI S
A Collateral Order Doctrine

Daut eri ve contends that the sanction order is appeal abl e under

the collateral order doctrine established in Cohen v. Beneficia

| ndustrial Loan Corporation, 337 U S. 541, 69 S Ct. 1221,

93 L. Ed. 1528 (1949) and Markwell v. County of Bexar, 878 F.2d 899

(5th Gir. 1989).

For an order to be appealable under the
col | ateral or der doctrine (1) it must
conclusively determ ne the disputed question,
(2) it nust resolve an inportant or serious
and unsettled question, (3) which is
conpletely separable from and collateral to
the nerits of the parties' litigations, and
(4) if not appealed as a collateral matter,
the district court's determ nation nust be
practically unrevi ewabl e.

Markwel |, 878 F.2d at 901. (citation omtted).
Cenerally, an interlocutory order inposing sanctions agai nst
a party's attorney is not imrediately appealable under the

coll ateral order doctrine. Cick v. Abilene National Bank,

822 F.2d 544, 545 (5th Gr. 1987). An exception to the dick rule
is warranted, however, "where an order assesses sanctions agai nst
an attorney who has wthdrawn from representation at the tinme of
the appeal, and inmedi ate appeal of the sanctions order will not
i npede the progress of the underlying litigation. . . ." Markwell,
878 F.2d at 901.

According to Dauterive, his only involvenent in the case was
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placing his signature on the pleading that produced both the
sanction order and his own efforts to overturn that order.
Dauterive has no interest in the nerits of Kaltenbach's case; he
does, however, have an imedi ate i nterest in appealing the sanction
order, which interest is not shared by the other parties in the
case. The reasoning of Mrkwell mnakes the order imedi ately
appeal abl e under the collateral order doctrine.

B. Rul e 58 Separate Docunent Requirenent

Dauterive contends that there was a separate order denying
relief because the district court's ruling was contained in a
separ ate docunent.

Fed. R Civ.P. 58 provides, "[e]very judgnent shall be set forth
on a separate docunent." "[T]he separate docunent requirenent of
Rule 58 applies equally to final and interlocutory decisions.”

Theriot v. ASWWelIl Service, Inc., 951 F.2d 84, 88 (5th CGr. 1992)

(citations omtted). "An appeal taken under the coll ateral order
doctrine is subject to all the usual appellate rules and tine
periods, including Rule 4 of the Federal Rules of Appellate
Procedure." United States v. Mats, 961 F.2d 1198, 1203 (5th Gr.

1992). Therefore, an order appeal able pursuant to the coll ateral

order doctrine is subject to the Rule 58 requirenent. See
Fed. R Civ.P. 54(a) (" Judgnent' . . . includes . . . any order from
whi ch an appeal lies.").

An order containing an anal ysis and reasons for a decision is

not a "separate judgnent" as required by Rule 58. Wiitaker v. Gty

of Houston, Texas, 963 F.2d 831, 833 (5th Gr. 1992). The district




court's order affirmng the magistrate judge's sanction order
contains a discussion of the law and its application to the facts
at issue. Consequently, it does not constitute a Rule 58 judgnent
"separate docunent."” Neverthel ess, the absence of a Rule 58
"separate docunent" judgnent does not prevent us from taking
jurisdiction of an appeal froma final decision when, as here, the
i ssue of non-conpliance with Rule 58 is not raised by any party.

Hanson v. Town of Fl ower Mund, 679 F.2d 497, 501 (5th Gr. 1982).

In this case, however, the absence of the "separate docunent”
judgnent is rel evant because, as di scussed bel ow, the appell ant did
not file a notice of appeal within 30 days follow ng the entry of
the district court's order.

C. Tinmely Filed Notice of Appeal

Daut erive argues that his notice of appeal was tinely because
it was filed within one day follow ng his receipt of the district
court's order.

Fed. R App. P. 4(a)(1l) provides in part, "[i]n a civil case in
whi ch an appeal is permtted . . . the notice of appeal required by
Rule 3 shall be filed with the clerk of the district court within
30 days after the date of entry of the judgnent or the order

appeal ed from A party who clainms that he did not receive
notice of aruling within 21 days of its entry may, within 7 days
of receipt of the order, file a notion in the district court
seeki ng a 1l4-day ext ensi on of the time for appeal .
Fed. R App. Fed. P. 4(a)(6).

Here, the district court's sanction order was entered on



February 24, 1992, and Dauterive's petition (effectively, his
notice of appeal) was filed with us on May 15 and in the district
court on My 20, 1992. Dauterive did not file a Rule 4(a)(6)
motion in the district court to extend the appeal tine. The notice
of appeal would have been untinely under Rule 4(a)(l) if the
February 24 order had been a Rule 58 judgnent. However, in the
absence of a valid Rule 58 judgnent, the notice of appeal, though
premature, is considered untinely, so that the appeal nust be

dism ssed for |lack of appellate jurisdiction. Townsend v. lLucas,

745 F.2d 933, 934 (5th Cr. 1984). Nonethel ess, Dauterive still
may file a notion in the district court for entry of a separate
Rul e 58 judgnent from which he may file a new notice of appeal
wi thin 30 days.
CONCLUSI ON
For lack of jurisdiction, this appeal is

DI SM SSED.



