UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-3480

ANl TA MARI E JONES,
Pl ai ntiff-Appellant,
VERSUS
BAYOU STEEL CORPORATI ON, (OF LAPLACE), ET AL.
Def endant s,
JOHN DEERE DUBUQUE WORKS COF JOHN DEERE AND COVPANY,
Def endant - Appel | ee.
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JULIA JACKSON JONES, W dow of Cl arence Jones,
Individually and in her capacity as natural tutrix and
for and on behalf of adm nistratrix of the estate of the
m nors Stephani e Jackson Jones, M chelle Jackson Jones,
Shei | a Jackson Jones and Mark Jackson Jones,

Pl ai ntiff-Appellant,
VERSUS
SCl ONEAUX, | NC., ET AL.,
Def endant s,
JOHN DEERE DUBUQUE WORKS COF JOHN DEERE AND COVPANY,
Def endant - Appel | ee.

Appeals fromthe United States District Court
For the Eastern District of Louisiana
(CA 86 38 Gc/wCAB86 39 G
July 20, 1993




Bef ore W SDOM and DUHE, Gircuit Judges, and HAIK, District
Judge.
PER CURI AM **

This wongful death action has been tried twice to a jury and
each tinme the District Court entered judgnment as a matter of |aw
or inthe alternative a newtrial. This Court reversed the first
judgnent as a matter of |aw and renmanded for a new trial. e
AFFI RM t he second judgnent as a matter of | aw.

Cl arence Jones, Jr., an enployee of Binnings Construction
Conpany, was working at the Bayou Steel MII in LaPlace, Louisiana
on the norning of March 28, 1981. A John Deere 690B excavator
needed to be refuel ed, and because the regul ar oil er who woul d have
acted as signalman had not shown up for work, Jones either
vol unteered or was asked to assi st.

The driver of the excavator, Janmes Bi bbi ns, believed he needed
to nove the excavator in a rearward direction.? He realized that
a blind spot restricted his vision while noving rearward;

therefore, he instructed Jones to act as signalmn. Bi bbi ns

District Judge of the Western District of Louisiana,
sitting by designation.

Local Rule 47.5.1 provides:
"The publication of opinions that have no precedential value and
nmerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

1 Prior to Decenber 1, 1991, this was known as J.N O V.

2 Because the excavator articul ates 360 degrees it noves in
a rearward direction rather than in reverse.
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proceeded to drive the excavator. It was noving at a very slow
speed--nmuch slower than a normal wal king gait. At sone point
Bi bbi ns | ost sight of Jones and stopped the machine. Tragically,
Bi bbi ns had run over Jones, who died on April 2, 1981.

Inthe first trial the plaintiffs, Jones's w dow and daught er,
contended that the excavator was defective and that Deere failed to
gi ve an adequat e warni ng about the dangers of noving the excavator
in a rearward direction. The jury found that the machine was
defective, although it also found that this was not the proxinate
cause of the accident. The jury also found that there was a
failure to warn. The District Court entered J.NOV. or
alternatively a new tri al

This Court in a two paragraph per curiamopinion reversed the
J.NOV. but affirnmed the grant of a new trial

The appeal was not based on defective design. The second
trial therefore focused exclusively on failure to warn. The jury
once again returned a verdict for the plaintiffs. The District
Court once again set aside the jury verdict and entered judgnent as
a matter of law or alternatively a new trial

The standard of reviewof a judgnent as a matter of lawis the
wel | - known Boeing standard that "if the facts and i nferences point
so strongly and overwhel mngly in favor of one party that the Court
bel i eves that reasonable nen cannot arrive at a contrary verdict,

granting [or affirmng] the notion is proper . . . There nust be a



conflict and substantial evidence to create a jury question"3.

Bi bbins testified at trial that he knew his vision was
restricted. Jones too, presumably, should have known about the
bl i nd spot since he was acting as a signal man preci sely because the
driver's vision was restricted. The District Court accurately
stated, "It is clear to any reasonable mnd that the hazard
presented was open and obvious to Jones and that no additiona

warning in this case was necessary" (enphasis in original). As the

District Court correctly observed, Jones was working with this
machi ne; he was directing it. "Although a point of hazard decal
could be inportant to another plaintiff, a reasonable mnd could
not find that a point of hazard decal could have changed the
outcone for this one."

We remanded the first judgnent for newtrial holding that the
District Court's decision that the verdict was agai nst the great
wei ght of the evidence was not an abuse of its discretion. After
a careful review of the two transcripts, we conclude that the
plaintiff's presented no additional evidence with which to support
a verdict. Therefore, we hold that the District Court's judgnent

as a matter of | aw should be AFFI RVED

3 Boeing v. Shipman, 411 F.2d 365, 374-75 (5th Cir. 1969)
(en banc).




