IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3475

TONI DECOSSAF HERNANDEZ,
Pl ai ntiff-Appellant,

VERSUS
K- MART CORPCRATI ON, et al.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
CA 90 2180 "I"

May 19, 1993

Before WSDOM DAVIS, and SMTH, C rcuit Judges.
PER CURI AM *

This slip and fall case arose on July 26, 1989, when Toni
Her nandez slipped in a small puddl e of bubble bath or shanpoo in a
Chal nette, Louisiana, K-Mart store. Her nandez' s husband caught
her before she fell, but the slip injured her back and aggravated
a dormant cyst in her ankle. After a three-day trial, the jury

awar ded danmges of $31, 916. 58. After reviewing the briefs and

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



record, we conclude that no error occurred and affirm the judg-

ment .

| .

The district court established August 2, 1991, as the dead-
line for anmendi ng the conplaint. On Decenber 30, 1991, eight days
before trial, Hernandez sought to join the K-mart nmnager as an
addi tional defendant )) a joinder that woul d have destroyed diver-
sity of citizenship and deprived the district court of jurisdic-
tion. We reviewthe district court's denial of Hernandez's notion

for abuse of discretion. Daves v. Payless Cashways, Inc., 661

F.2d 1022, 1024 (5th Gr. Unit A Nov. 1981).

The district court did not abuse its discretion. Hernandez
seeks to justify her delay in seeking the anmendnent by claimng
that a Louisiana appellate decision clarified the law in this

area, allow ng her to sue the nmanager. See Holnes v. Great Atl an-

tic & Pac. Tea Co., 587 So. 2d 750 (La. App. 4th Gr. 1991), wit

denied, 592 So. 2d 412 (1992). W find this claim puzzling, as
that decision states that the law on this point has been settl ed
since 1973. See id. at 752.

Sinply because a court had held that joinder was inproper in
anot her case involving this K-Mart, does not nean that the | aw was
confused. Rather, the court in the other case applied the settled
| aw and concluded that no liability could be inposed under that
standard. Even if the law were incorrectly applied in that other

case, Hernandez had no excuse for not attenpting to join the nman-



ager earlier.

1.

Next, Hernandez argues that the district court erred by fail-
ing to grant her notion for judgnent as a matter of |law or for a
new trial on the ground that the evidence does not support a find-
ing of conparative negligence. The jury found Hernandez twenty-
five percent at fault. W nust affirm the verdict unless the
evidence points so overwhelmngly in favor of one party that a
reasonabl e jury could not have arrived at the verdict. Boeing Co.
v. Shi pman, 411 F.2d 365, 374 (5th Cr. 1969) (en banc).

Her nandez calls our attention to Dom ng v. K-Mart Corp., 540

So. 2d 400, 405 (La. App. 1st Cr. 1989), affirmng the tria
court's granting of a judgnent notw thstanding the verdict on the
i ssue of conparative negligence. The trial court reduced the jury
finding of forty percent negligence to five percent. Here, how
ever, the record presents adequate evidence to support the ver-
dict. Her nandez had shopped at this store many tines and was
famliar with the store's layout. She testified that at the tine
of the accident, she was | ooking strai ght ahead, rather than down,
and was not | ooking at displays or nerchandi se. A reasonable jury

could find negligence fromthese facts.!?

1 W reject Hernandez's argunent that the district court abused its
di scretion in excluding the testinmony of her safety experts. The testinony
offered by the experts related to matters within the conmon know edge of typi-
cal people, thereby obviating the need for expert analysis. Peters v. Five
Star Marine Serv., 898 F.2d 448, 449 (5th G r. 1990) (per curiamn

3



L1l
Her nandez al so argues that the jury verdi ct underconpensated
her for pain and suffering and di sregarded evi dence of her |oss of
earnings. W will not disturb a jury finding on danages unless it
is entirely disproportionate to the injury sustained. Caldarera

v. Eastern Airlines, 705 F.2d 778, 784 (5th Gr. 1983). W do not

believe that the award for pain and suffering was so di spropor-
tionate as to justify a newtrial, as the award was approxi mately
hal f as |large as the damages for nedi cal expenses. This award is
especially justified, as Hernandez admtted on cross-exam nation
that she had reinjured her ankle when she fell off of her
crutches. @Gven that she had previously denied this injury, the
jury had reason to question her veracity.

Li kewi se, we cannot conclude that the jury's award for | oss
of earnings was unreasonable. Hernandez worked for her nother's
accounting firm and testified that she had mssed thirty-nine
weeks of work because of the accident. Hernandez's nother testi-
fied, wthout docunentation, that just prior to the accident she
had decided to increase Hernandez's workl oad and responsibilities
substantially. W think a reasonable jury could viewthis testi-
mony with sone skepticism As a result, we cannot disturb the

jury's findings.

| V.

Finally, Hernandez asserts that the jury erred by failing to



award damages for | oss of consortium? Hernandez's husband testi -
fied that he had sexual relations with his wife once or tw ce per
day, every day before the accident, and that this dwndled to
about once per nonth after the accident. He testified that
Her nandez was bedridden for four nonths, yet she never told her
doct or. G ven the frequency of pre-accident sexual relations
al l eged by Hernandez, the jury rightly could view his claimwth
sone skepticism When conbined with the overall questionable
nature of testinony on other issues, the jury reasonably could
choose not to believe M. Hernandez's testinony.

The judgnent of the district court is AFFI RMED

2 K-Mart Corporation argues that we do not have jurisdiction over the

| oss of consortium clai mbecause Hernandez's husband is not listed as a party
on the notice of appeal. Although the notice of appeal uses the phrase "et
al.," we previously have held that "et al." suffices to provide notice where
there are only two parties. Mrales v. Pan Am Life Ins. Co., 914 F.2d 83, 85
(5th Gir. 1990).




