IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3459
unmary enaar
(S Cal endar)

KURT LACOSTE
Pl ai ntiff-Appellant,

vVer sus
KRAMO, LTD (UK)
d/b/a Krano Marine, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
Eastern District of Louisiana
( CA- 90- 3068- E)

(February 3, 1993)

BEFORE KI NG DAVIS, and WENER, G rcuit Judges.
PER CURI AM *

In this diversity suit involving an action for breach of a
witten enploynent contract, Plaintiff-Appellant Kurt LaCoste
appeals the district court's dismssal of his conplaint. LaCoste
insists that the court was clearly erroneous in finding that
Def endant - Appel | ee Krano, Ltd. was not the party liable for breach
of the contract in question. As we find evidence in the record

that supports the district court's conclusions, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



| . FACTS AND PROCEEDI NGS

Thi s case invol ves LaCoste, three entities with simlar nanes
and di sput ed connections, and Larry Johnston, whose status was al so
di sputed. The three entities are (1) Krano, Ltd., a United Ki ngdom
corporation specializingindismntling and transporting equi pnent;
(2) Kranmo Marine, which was intended to be a Texas corporation but
was never forned; and (3) Kranop Transportation, Inc., a United
States corporation fornmed by Johnston but having no connection to
Krano, Ltd.

As part of a business deal, Kranpo, Ltd. chartered a ship, the
MV ACADI AN LI BERTY. In doing so, Kranpb, Ltd. worked through
Johnston, that U K conpany's U S. representative. Johnston, in
turn, hired LaCoste to maintain the vessel, its records, and its
Crew.

At trial both Johnston and Lacoste testified that Johnston's
hiring of Lacoste was done on behalf of Kranmo, Ltd., which had
chartered the MV ACADI AN LI BERTY. Kranpo, Ltd., through the
affidavit testinony of its President, Barrie Holl oway, denies that
it had any connection with Kranbo Marine, the party with which
Lacoste contracted. Moreover, Krano, Ltd. denies that Johnston had
any authority to contract for subsequent voyages, and insists that
Kranp, Ltd. had no connection with Krano Transportation, Inc.

The witten enpl oynent contract signed by LaCoste and Johnston
is at the center of this dispute. The contract specifies: "This is
a Basic Contract between Kranb Marine (M. Larry M Johnston) and

M. Kurt LaCoste." The contract set forth the duties of LaCoste in



connection with the chartered vessel, the MV ACAD AN LI BERTY, and
any other vessels Krano Marine m ght acquire in the future. 1In a
separate docunent, entitled the Bareboat Charter and Option to
Purchase, the owners of the MV ACADI AN LI BERTY, granted Krano,
Ltd. and Johnston an option to purchase the vessel. Johnston | ater
exercised this option through his own United States corporation,
Kranb Transportation, |nc.

After a few nonths of enploynent, LaCoste ceased receiving
paynments under the enploynent contract. He was told to |ook for
ot her work because Krano, Ltd. had termnated its charter of the
M V ACADI AN LI BERTY. This breach of contract action followed, with
LaCoste suing Krano, Ltd., "doing business as Kranbo Marine." In
the district court, LaCoste insisted that Johnston was an agent of
Kranpb, Ltd.; that Johnston negotiated the contract on its behal f;
and that the contract had been breached. Thus, Lacoste argued,
Kranp, Ltd. was liable for his danages resulting fromthe all eged
br each.

In a bench trial, the district court concluded at the cl ose of
the evidence that Kranp, Ltd. was not I|iable for breach of
contract, finding that Krano, Ltd. was not a party to the contract
and had no interest in the vessel at the tine LaCoste perforned the
services for which he was not paid. Lacoste tinely appeals,
arguing that the court erred by ignoring both witnesses' testinony
that Kranmp, Ltd. was a party to the contract, and was doing

busi ness under the trade nane Kranp Mari ne, Ltd.



|1
ANALYSI S
A. STANDARD OF REVI EW

According to Lacoste, who is the only party to submt a brief
on appeal, there is a single fact at issue: whether Krano Ltd. used
the trade nane Krano Marine to enter into a contract wth Lacoste
through its agent, Larry Johnston. Qur review on appeal is
hanpered by the failure of appellee to file a brief and by the
brevity of the district court's opinion. Nonet hel ess, we agree
with Lacoste's identification of the issue before us as one of
fact. We reviewthe district court's rulings for clear error.

B. FINDINGS OF FACT

Al t hough the it did not expressly find that Krano, Ltd. was
not acting under the trade nanme of Krano Marine, the district court
inplicitly rejected that possibility by finding that Krano, Ltd.
was not a party to the enploynent contract. Lacoste objects to
this finding, pointing to his own contrary testinony and that of
Johnston, the only non-docunentary evidence submtted at trial
Both witnesses testified that Krano, Ltd. was a party to the
contract and that the nane Kranb Marine was used sinply because

Kranpb, Ltd. intended to form a separate branch to handl e nmarine

affairs.
The docunentary evidence submtted at trial, however,
contradicts the testinonial evidence. |In his affidavit, Holl oway

denies any relationship between Kranpb, Ltd. and Krano Marine.

Mor eover, Hol | oway denies that Johnston had authority to hire for



subsequent voyages or that Krano, Ltd. was connected in any way to
Kranp Transportation. The district court, therefore, was forced to
choose between the |ive testinony of Lacoste and Johnston on the
one hand and the sworn statenents of Hol |l oway, in absentia, on the
other. W are cited no per se authority and are aware of none,
whi ch says that live testinony trunps docunentary evi dence, forcing
a trial court to «credit such testinony over affidavits,
depositions, answers to interrogatories, or the like. Wen there
is a conflict between docunentary evidence and testinony in open
court, the court still nust nake the credibility call. And we
al ways defer to the district court's determ nation of credibility
absent clear error. W find no such error here.

C. RATI FI CATI ON

In his supplenental brief to this court, Lacoste argues for
the first tine that Krano, Ltd. ratified the contract entered into
by Johnston when it paid Lacoste several nonths' wages.
Ratification takes place when aninitially unauthorized contract is
subsequently approved by acceptance of the benefits of that
contract. Thus an indispensable elenent of ratification is that
the ratified act nust have originally been wunauthorized.
Ratification is a very different legal theory than the one
presented in the trial court by Lacoste, i.e., that Kranp, Ltd. was
in fact Kranb Marine and thus party to the contract. Because
Lacoste did not raise this wholly inconsistent theory in his
conplaint or anytine thereafter in the district court, we decline

to address it for the first tine on appeal.



For the foregoing reasons, the district court's judgnent in
favor of Kranop, Ltd. dism ssing Lacoste's action is

AFF| RMED.



