IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92- 3453
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
AARON R MERCADEL,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. CR-88-124-F (C A 92-606-F)
~ March 18, 1993
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Aaron R Mercadel pleaded guilty to one count of conspiracy
to possess cocaine wwth intent to distribute and one count of
possessi on of cocaine with intent to distribute, and was
sentenced to 78 nonths inprisonnent and 4 years supervi sed
release. His third § 2255 notion alleging that the sentencing
court violated the plea agreenent because it considered the facts
of the dism ssed counts in determ ning his base offense |evel in
vi ol ation was di sm ssed as successive under Rule 9(b), or

alternatively on the nerits.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Aclaimraised in a serial § 2255 notion must be di sm ssed
as successive unl ess the npvant denonstrates "cause" for not
raising the issue in the previous petition and "prejudice" if the

court fails to consider the new point. Selvage v. Collins, 972

F.2d 101, 102 (5th Gr. 1992). This cause-and-prejudi ce standard
is the sane standard applied in procedural default cases.

McCl eskey v. Zant, usS __ , 111 S. . 1454, 1470, 113

L. Ed. 2d 517 (1991) (habeas petition under § 2254). |f the novant
cannot show cause, failure to raise the issue may still be
excused if the petitioner can show that "a fundanental
m scarriage of justice would result froma failure to entertain
the claim™ 1d. The rules governing successive 8 2254 petitions
apply to 8 2255 notions. MO eskey, 111 S.C. at 1478 n.1

Mer cadel argues that since his two prior 8 2255 notions the
| aw has changed and the district court is no longer permtted to
consider the facts underlying dismssed counts to determ ne the
base of fense |l evel. However, Mercadel relies on a NNnth Grcuit

case which is in conflict with this Court's |law, see United

States v. Edwards, 911 F.2d 1031, 1033-34 (5th Cr. 1990); United

States v. Castro-Cervantes, 927 F.2d 1079, 1081-82 (9th Cr.

1990), and was deci ded before he filed his first 8§ 2255 noti on.
Mer cadel has not denonstrated cause for raising this issue in a
successi ve noti on.

Mer cadel al so cannot denonstrate that a failure to consider
the claimw Il result in "a fundanental m scarriage of justice"
because he does not challenge the accuracy of the facts relied on

by the sentencing court. Mercadel has not satisfied the standard
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for bringing a successive 8 2255 notion, and the district court
properly dism ssed the notion as successive under Rule 9(b).

For the first time on appeal Mercadel argues that the
district court inproperly refused to depart downward fromthe
guidelines. |Issues raised for the first tine on appeal are
reviewable by this Court only if they involve purely |egal
questions and failure to consider themwould result in manifest

injustice. United States v. Garcia-Pillado, 898 F.2d 36, 39 (5th

Cir. 1990). The Court declines to review this claimbecause the
"technical application" of the sentencing guidelines is not a

constitutional issue cognizable under § 2255, see United States

v. Vaughn, 955 F.2d 367, 368 (5th G r. 1992), and therefore
failure to consider the claimw |l not result in nanifest
i njustice.

AFFI RVED; notion to strike the Appellee's brief is DEN ED



