UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92- 3452
Summary Cal endar

Darrell Johnson,

Pl ai ntiff-Appellant,

VERSUS

Gary Dubroc, Et Al.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

CA 90 1205 B Ml

(  August 11, 1993 )

Bef ore THORNBERRY, DAVIS and SMTH, Ci rcuit Judges.
THORNBERRY, Circuit Judge":

In this civil rights action filed pursuant to 42 US. C. 8§
1983, the plaintiff-appellant conpl ai ns about the district court's
grant of sunmmary judgnent in favor of all defendants. W agree

that the district court erred in granting summary judgnent as to

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Dubroc. As to all other defendants, we affirmthe grant of sunmary

j udgnent .
Facts and Prior Proceedi ngs
Darrell Johnson is an inmate of the Louisiana State
Penitentiary in Angola, Louisiana. |In this 8 1983 action, Johnson

al l eges that Captain Gary Dubroc and ot hers used excessive force in
violation of the Eighth Amendnent while punishing him for an
al | eged di sturbance. Johnson also alleges that he was deni ed due
process in a subsequent related disciplinary hearing. Af ter
Johnson filed this 8 1983 action, Dubroc and the other defendants
moved for sunmary judgnent. A magistrate judge recommended
granting summary judgnent in favor of all defendants on the grounds
that (1) Johnson did not suffer a significant injury and (2)
"[t]here is no evidence in the record that Dubroc sprayed the
plaintiff with mce for any purpose other than to restore
discipline." The magi strate al so concluded that there was no nerit
to Johnson's claimthat his disciplinary hearing was unfair. The
district court agreed with the magistrate's recommendation and
granted sunmmary judgnent as to all defendants.! Johnson tinely
appeals to this Court.
Di scussi on

This Court reviews the grant of summary judgnent notions de

1 After the district court granted summary judgnent to the
def endants, Johnson filed a tinely notion under Fed. R Cyv. P.
59(e), pointing out that the Huguet v. Barnett, 900 F.2d 838, 841
(5th Gr. 1990) "significant injury" doctrine had been overrul ed by
Hudson v. MM I lian, 112 S.C. 995 (1992). Hudson was deci ded four
days after the magistrate judge filed his report. The district
court deni ed Johnson's notion.



novo. Hanks v. Transcontinental Gas Pi pe Line corp., 953 F. 2d 996,
997 (5th CGr. 1992). Summary judgnent is appropriate "if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together wwth the affidavits, if any, show that there is
Nno genui ne issue as to any material fact and that the noving party
is entitled to judgnent as matter of law" Fed.R Cv.P. 56(c).
The party seeking summary judgnent carries the burden of
denonstrating that there is an absence of evidence to support the
non-novi ng party's case. Celotex Corp. v. Catrett, 106 S. Ct. 2548,
2554 (1986). After a proper notion for summary judgnent i s nade,
a non-noving party who wshes to avoid sunmary judgnent by
establishing a factual dispute nust set forth specific facts
showi ng that there is a genuine issue for trial. Hanks, 953 F.2d
at 997. This Court applies the sane standards as those that govern
the district court's determnation for sunmary judgnent. King v.
Chi de, 974 F.2d 653, 655-656 (5th Cr. 1992). The district court
begins its determ nation by consulting the applicable substantive
law to determ ne what facts and issues are material. | d. The
court then reviews the evidence relating to those issues, view ng
the facts and inferences in the light nost favorable to the non-
movi ng party. |d. I f the non-noving party sets forth specific
facts in support of allegations essential to his claim a genuine
fact issue is presented and summary judgnent is not appropriate.
Cel otex, 106 S.Ct at 2555.

Summary judgnent rulings nust be based on the record of the

proceedings in the district court. See Sanders v. English, 950



F.2d 1152, 1154-55 (5th Gr. 1992). Because Johnson's conpl ai nt
was certified, it may be considered summary judgnent evidence.
Ni ssho-1wai Anerican Corporation v. Kline, 845 F.2d 1300, 1306 (5th
Cr. 1988); 28 U.S.C. § 1746.
. Summary Judgnent in Favor of Dubroc

Johnson argues that the district court erred by awarding
summary judgnent in favor of Dubroc because there is a factua
di spute concerning the use of excessive force. The Suprene Court
held in Witley v. Al bers, 106 S.C. 1078 (1986) that the |ega
standard governing excessive force clains under the Eighth
Amendnent is whether the action taken anobunts to the "unnecessary
and wanton infliction of pain...." Id., 106 S.C. at 1084. When a
court is called upon to determne whether the neasure taken
inflicted unnecessary and wanton infliction of pain depends on
"whet her force was applied in a good faith effort to maintain or
restore discipline, or maliciously and sadistically for the very
pur pose of causing harm" Valencia v. Wgqggins, 981 F. 2d 1440, 1446
(5th Gr. 1993)(citing Hudson v McMIlian, 112 S. C. 995, 998-999
(1992)). Determ ning whether force was used naliciously requires
inquiry into the prison official's subjective intent. Valenci a,
981 F.2d at 1446. |In Valencia, we sunmarized sone of the rel evant
objective factors to be considered by the trier of fact which are
suggestive of intent. However, the case presently before us has
been di sm ssed on the basis of summary judgnent, not a trial on the
merits. As such, the district court was not entitled to weigh the

evidence or nmake credibility choices. Othopedic & Sports Injury



dinic v. Wang, 922 F.2d 220, 223 (5th Cr. 1991).

The district court agreed with the nagi strate judge that there
was "no evidence in the record that Dubroc sprayed [Johnson] with
mace for any purpose other than to restore discipline." Johnson's
verified conplaint used to defend the notion for sunmary | udgnent,
however, alleges facts to the contrary. 1In his conplaint, as well
as in his brief on appeal, Johnson alleges that on June 2, 1990, he
was in a one-person isolation cell, surrounded by an outer sound-
proof wall. Captain Gary Dubroc allegedly entered Johnson's tier
and asked Johnson who was responsible for the | oud di sturbances on
that | evel. Johnson responded the he did not know who was naki ng
t he di sturbance. Johnson admtted that he was calling to sone of
the other inmates on the sane isolation tier. A short tine |later,
Johnson was told that he would be charged wth causing a
di sturbance. Johnson alleges that he then attenpted to explain to
Dubroc that he did not cause any disturbances, and as a result,
Dubroc pulled out a can of 287 tier dust and sprayed Johnson in the
face. Johnson all eges that Dubroc continued to spray the tier dust
into his cell, forcing himto hide under his bunk. The continued
sprayi ng caused Johnson to regurgitate. Johnson all eges that
shortly thereafter he requested nedical treatnent because his skin
was burni ng. He was allowed to shower and receive nedical
treatnment, but he was then returned to the sane cell where he was
once again exposed to the residuals of the tier dust. Johnson
al l eges that Dubroc's actions anobunted to excessive force in |light

of the fact that Johnson was behind bars, surrounded by an outer



sound-proof wall, was therefore never a threat to Dubroc, yet
Dubroc continued to spray the nace, forcing Johnson to hide under
hi s bunk. Dubroc, however, contends that he only used the force
necessary to stop the disturbance. Affidavits used to support
Dubroc's notion for summary judgnent state that on June 12, 1990,
at approximately 11:35 p.m, Captain Dubroc and Lieutenant Price
di scovered that inmate Johnson was creating a disturbance in his
cell. Dubroc gave Johnson a direct order to cease the disturbance.
Johnson refused. The officers got a can of tier dust and gave
Johnson three nore direct orders to discontinue the disturbance.
When Johnson refused to conply, Dubroc gave hima two-second bur st
of tier dust. Johnson then conplied with the order to stop nmaking
t he di sturbance.

Because this case was decided on sunmary judgnent, we are
obliged to review the record and construe the facts in the |ight
nost favorabl e to Johnson, the non-noving party in the court bel ow.
Li ndsey v. Prive Corp., 987 F.2d 324, 326 (5th Gr. 1993). Al
reasonabl e inferences which can be drawn from the facts nust be
construed to support Johnson's theory of the case, and any genui ne
di spute of fact nust be resolved, for purposes of the summary
j udgnent notion, in Johnson's favor. Sanders v. English, 950 F. 2d
1152, 1155 (5th Gr. 1992)(citation omtted). W do not weigh the
evidence or determne the credibility of the parties' statenents.
Berry v. Arnmstrong Rubber Co., 989 F.2d 822, 824 (5th G
1993); Li ndsey, 987 F.2d at 328 (need for credibility assessnent not

fit for summary judgnment determ nation). W nerely review the



record to determ ne whether there is evidence, which if submtted
to and credited by a jury, could support a verdict for Johnson.
Sanders, 950 F.2d at 1155. |If there is, Johnson is entitled to a
trial. Id.

The summary judgnent evidence presented by both Johnson and
Dubroc show that there is a factual dispute as to whether Dubroc
used force maliciously and sadistically to cause harm and
therefore not in a good-faith effort to restore discipline. W
cannot resolve the factual dispute over whether Dubroc's
application of force was done with malice, but nust defer to the
fact-finder on this issue. See Valencia, 981 F.2d at 1446 n.29. ?
Construing the facts in the light nost favorable to Johnson, we
hol d that Johnson's verified contention that Dubroc continued to
spray nmace into his cell for no reason but nmalice would justify a
reasonable jury in returning a verdict in Johnson's favor, thus
precl udi ng summary judgnment. See Anderson v. Liberty Lobby, Inc.
106 S.Ct. 2505, 2510 (1986). Dubroc is not entitled to sunmary
judgnent because his submssions have not foreclosed the
possibility of the existence of certain facts from which a jury
m ght infer fromthe circunstances that excessive force had been

used. See Adickes v. S.H Kress & Co., 90 S. C. 1598, 1608-09

2 This Court has suggested that the foll owing factors should
be considered in determning the subjective intent of a prison
security officer: (1) the extent of the injury suffered; (2) the
need for the application of force; (3) the relationship between the
need and the amount of force used; (4) the threat reasonably
percei ved by the responsible officials; and (5) any efforts nmade to
tenper the severity of the forceful response). Valencia, 981 F. 2d
at 1446 n.29 (citation omtted).



(1970).

Qur decision that it was inproper to dispose of this action
relative to Dubroc by summary judgnent, in no way speaks to the
merits of Johnson's case.

2. Due Process at the Disciplinary Hearing

As a result of the incident formng the basis of this civil
rights action, Johnson was brought before the prison disciplinary
board for a hearing. The board was conprised of appellees Galett
and Calvert. The board convicted Johnson of aggravated
di sobedi ence and sentenced himto ten days in isolation. They
convicted Johnson on the basis of Dubroc's report, rejecting
Johnson's version of the incident. 1In his brief, Johnson contends
t hat he was deni ed due process at his disciplinary hearing because
Dubroc did not testify in person. Because Johnson nakes this
argunent for the first time on appeal, we will not consider it.3
Al ford v. Dean Wtter Reynolds, Inc., 975 F. 2d 1161, 1163 (5th G r.
1992). W only consider issues raised for the first tinme on appeal
when the issue is a purely legal one and when consideration is
necessary to avoid a mscarriage of justice. I|d. Qur decisionto
deny consideration of this issue wll not result in a manifest
m scarriage of justice because Dubroc's disciplinary report was
conpetent evidence at the hearing. See Stewart v. Thigpen, 730

F.2d 1002, 1005, 1006 (5th G r. 1984) (witten statenent of w tness

2 In Johnson's conplaint, he alleged that his hearing was
unfair because the board nenbers found him guilty even though
Dubroc had violated a prison policy by unnecessarily spraying him
with tier dust.



was sone evidence at disciplinary hearing, therefore no
justification for reversing on appeal).

3. Summary Judgnent in Favor of the O her Defendants

Johnson contends that the district court erred by granting
summary judgnent to Loui siana Departnent of Corrections Secretary
Bruce Lynn, Louisiana State Penitentiary Warden John P. Wi tl ey,
and prison official Major Donnie Parker.* Specifically, Johnson
contends that the other three above-naned appel |l ees shoul d be held
i abl e on grounds t hat they were know edgeabl e of Dubroc's w ongf ul
infliction of corporal punishnment on Johnson and acquiesced init.
These defendants cannot be held |iable for Dubroc's having sprayed
Johnson with tier dust, because there is no allegation whatsoever
of their personal involvenent in that incident. See Baskin v.
Par ker, 602 F.2d 1205, 1207-08 (5th Cr. 1979) (official cannot be
held I'i abl e unl ess action is by the officer or pursuant to official
policy caused a constitutional tort).

4. Dismssal of Pendent State-Law C ains

In his brief, Johnson states that one of the issues presented
to this Court is whether the district court erred in finding that
hi s pendant state-law clains are barred by the El eventh Anmendnent.
However, Johnson nerely lists this as an issue and presents no
support for this contention. This issue is not adequately

presented or briefed and accordingly wll not be considered on

appeal . Thonpkins v. Belt, 828 F.2d 298, 302 (5th Gr. 1987). 1In

“ 1In his original conplaint, Johnson also named Lt. Co.
Darrell Vannoy as a defendant. Apparently he has abandoned his
cl ai m agai nst Vannoy.



addition, a thorough review of the record shows that the district
court dism ssed any state-law clains wthout prejudice and w t hout
reference to the El eventh Anendnent.
Concl usi on
Finding no nerit in any other argunents presented by Johnson,
we vacate the grant of summary judgnent as to defendant Dubroc and
accordingly remand to the district court for further proceedi ngs.

We affirmthe grant of summary judgnment as to the other appell ees.
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