IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3434
Conf er ence Cal endar

RUDCLPH KELLER
Peti ti oner- Appel | ant,
ver sus
ED C. DAY, Warden, and
RI CHARD P. | EYOUB, Attorney GCeneral,
State of Loui si ana,
Respondent s- Appel | ees.
Appeal fromthe United States District Court

for the Eastern District of Louisiana
USDC No. CA-91-3883-L

(Novenber 1, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *
Rudol ph Kell er argues for the first time on appeal that his
sentence is disproportionate to his offense and excessive in
viol ation of the Louisiana State Constitution. In habeas

proceedi ngs this Court does not review issues raised for the

first tinme on appeal. Hobbs v. Blackburn, 752 F.2d 1079, 1083

(5th Gr.), cert. denied, 474 U.S. 838 (1985). Additionally,

Kel |l er does not brief, and therefore has abandoned, several other

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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clains regarding the effectiveness of his counsel and the
sentencing judge's failure to conply with the guidelines outlined
in Art. 894.1. |d.

Keller's surviving issue is whether his sentence of thirty
years is disproportionate to his offense of aggravated burglary
and constitutionally excessive in violation of Ei ghth Anendnent
prohi bition agai nst cruel and unusual punishnment. To determ ne
whet her a sentence is unconstitutionally disproportionate the
reviewi ng court considers (1) the gravity of the offense relative
to the harshness of the penalty; (2) the sentences inposed for
other crinmes in the jurisdiction; and (3) the sentences inposed

for the sanme crinme in other jurisdictions. Solemv. Helm 463

Uus. 277, 292, 103 S.Ct. 3001, 77 L.Ed.2d 637 (1983). However,

the three-part Solemtest in not used in each case. MG uder V.

Puckett, 954 F.2d 313, 316 (5th Cr.), cert. denied, 113 S. C

146 (1992) (relying on Harnelin v. M chigan, us _ , 111

S.C. 2680, 115 L.Ed.2d 836 (1991)). This Court nakes a

t hreshol d conparison of the gravity of the offense against the
severity of the sentence. Only if the sentence is grossly

di sproportionate to the of fense does the Court consider the | ast
two Solem factors. 1d.

Whil e armed and in broad daylight, Keller and two ot her nen
broke through the front door of Ms. Jackson's hone and forced
Ms. Jackson and the four children in the bedroom Once there,
Keller terrorized Ms. Jackson by placing a gun in her nouth.
Kell er and his conpani ons then gagged and bound her hand and f oot

bef ore ransacki ng her hone and taking certain of her bel ongi ngs.
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Keller's offense of aggravated burglary under La. Rev. Stat.
8 14:60 is punishable by a statutory maxi num sentence of thirty
years inprisonnent. La. Rev. Stat. Ann. 8§ 14:60 (West 1986).

The sentence Keller received reflected the gravity of his
of fense. Keller's excessive sentence claimdoes not rise above
the threshol d question.

In his only surviving claimof ineffective assistance of
counsel, Keller argues that his attorney failed to object to the
fact that Keller was to be tried in readily identifiable prison
garb. Keller contends that the district court erred in deciding
that allowing Keller to wear prison clothing during his trial was
a strategic choice on the part of Keller's attorney, and that the
attorney's failure to object to his prison attire did not anount
to a voluntary wai ver by Keller

To prevail, Keller nmust show that counsel's perfornance was

both deficient and prejudicial to him See Strickland v.

Washi ngton, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984). In order to establish prejudice, Keller nust show that
counsel's errors were so serious that they rendered the

proceedi ngs unfair of the result unreliable. Lockhart v.

Fretwel |, Uus _ , 113 S . 838, 844, 122 L.Ed.2d 180

(1993). Such unfairness or unreliability results only if
counsel 's ineffectiveness deprives a defendant of a substantive
or procedural right to which the law entitles him |d.

Conpel ling an accused to stand trial before a jury in
prison clothes violates the Fourteenth Anendnent; however, the

failure to nake a contenporaneous objection to the defendant's
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appear ance negates the presence of conpul sion necessary to

establish a constitutional violation. Estelle v. WIllians, 425

U S. 501, 512-13, 96 S.C. 1691, 48 L.Ed.2d 126 (1976); United
States v. Birdsell, 775 F.2d 645, 652 (5th Cr. 1985), cert.

denied, 476 U.S. 1119 (1986).
Allowng a client to appear at trial in prison garb has been

recogni zed as legitimate trial strategy. See Birdsell, 775 F.2d

at 652. Keller testified in his own defense, admtting certain
details of the crine. At the beginning of Keller's direct

exam nation, his attorney pointed out Keller's prison garb and
elicited fromhimthe fact that he was incarcerated in jail for
failure to pay child support. Counsel's failure to object to
Keller's prison garb was a strategic choice to elicit synpathy
fromthe jury.

AFFI RVED.



